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In our view, it is much to be regretted that 
the Supreme Court of the United States did 
not, in the recent decision of People v. Budd 
and People v. Walsh, break loose from and 
overrule Munn v. Illinois. The possibility 
of such a thing was not, of course, contem- 
plated by the majority of the court. On the 
contrary, the principle enunciated in that 
famous case was even more firmly and dis- 
tinctly reiterated, and the court made much 
of the fact that not only had this ‘court con- 
sistently adhered to that decision, but that 
many of the States, including Ohio, Illinois, 
Alabama, Wisconsin, Kentucky, Massachu- 
setts, Indiana, Nebraska, Mississippi, Mary- 
land and Delaware, had in direct terms in- 
dorsed and adopted the doctrine. At the 
time of the decision by the New York Court 
of Appeals of the Budd and Walsh cases, we 
took occasion to express views antagonistic 
thereto (30 Cent. L. J. 109), and now that 
the ruling is affirmed by the highest court in 
the land, we can see no reason to change 
them. ‘The doctrine laid down by the New 
York court and the Supreme Court of the 
United States, in these cases, is, that an act 
of the State legislature, fixing the charges to 
be made by grain elevators, is a valid exer- 
cise of police power, as well in its ap- 
plication to elevators owned by private indi- 
viduals as to those companies having char- 
tered privileges from the State. It proceeds 
upon the ground, taken originally in the 
Munn case inthe matter of regulation of 
warehouses, that the business carried on and 
sought to be regulated, is affected with a 
public interest and is a practical monopoly. 





It was thought by many at the time of the 
rendition of the judgment of the Supreme 
Court in the case of Railway Co. v. Minne- 
sota that, in effect, it was a virtual emanci- 
pation from the shackles of the Munn case. 
We hailed it as such. Indeed, it was said by 
Mr. Justice Bradley in his dissenting opin- 
ion, in which Mr. Justice Gray and Mr. Jus- 
tice Lamar concurred, that the decision of 
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the court in that case practically overruled 
Munn vy. Illinois. But the opinion of the 
court did not say so, nor did it even refer to 
that case. The court in the present cases 
attempt to distinguish the Minnesota case. 
It will be recalled that the doctrine of that 
case was that an act of the State legislature, 
establishing a railroad and warehouse com- 
mission, in so far as it impliedly left to the 
commission the fixing of railroad charges, 
without opportunity for judicial inquiry as to 
their reasonableness, was invalid, as depriv- 
ing a railroad company of its property with- 
out due process of law. The court, in the 
present cases, say that what was said in the 
opinion in the Minnesota case as to the ques- 
tion of the reasonableness of the rate of 
charges being one for judicial investigation, 
had no reference to a case where the rates 
are prescribed directly by the legislature. 
In our judgment this is a point of exceeding 
fineness. It would seem that if a legislature 
has a constitutional right to arbitrarily fix a 
rate, unrestricted by judicial inquiry, they 
have an equal right to delegate that power to 
others. 





Mr. Justice Brewer dissented in a vig- 
orous, emphatic protest, which was concur- 
red in by Mr. Justice Field, who was the 
dissenter in the Munn case, and Mr. Justice 
Brown. They regard as unsound the doc- 
trine that ‘‘when one devotes his property to 
a use in which the public has an an interest, 
he, in effect, grants to the public an interest 
in that use, and must submit to be controlled 
by the public for the common good, to the 
extent of the interest he has thus created.’’ 
The vice of the doctrine is that it places a 
public interest in the use of property upon 
the same basis as a public use of property. 
Property is devoted to a public use when and 
only when the use is one which the public in 
its organized capacity, to-wit, the State, has 
a right to create and maintain, and therefore 
one which all the public have a right to de- 
mand and sharein. But this public use, 
says Mr. Justice Brewer, is very different 
from a public interest in the use, and there 
is scarcely any property in whose use the 
public has no interest. Surely the matters 
in which the pablic has the most interest are 
the supplies of food and clothing, yet can. it 
be that by reason of this interest the State 

























































a 


6 A A ON OER 





nee 


364 












THE CENTRAL LAW JOURNAL. No. 18 








may fix the price at which the butcher must 
sell his meat or the vendor of boots and shoes 
his goods? The point that there is here a 
monopoly which justifies legislative interfer- 
ence is well met by the dissenting judge, 
who says that there are two kinds of mo- 
nopoly—one of law, the other of fact. The 
one exists when exclusive privileges are 
granted. Such a monopoly, the law which 
creates alone can break, and, being the crea- 
tion of law, justifies legislative control. A 
monopoly of fact anyone can break, and 
there is no necessity for legislative interfer- 
ence. It exists where anyone, by his money 
and labor, furnishes facilities for business 
which no one else has. A man puts up in a 
city the only building suitable for offices. He 
has therefore a monopoly of that business; 
but it isa monopoly of fact, which anyone 
can break who, with like business courage, 
puts his means into a similar building. Be- 
cause of the monopoly feature, subject thus 
easily to be broken, may the legislature reg- 
ulate the price at which he will lease his offi- 
ces? So, here, there are no exclusive priv- 
ileges given to these elevators. They are not 
upon public ground. If the business is prof- 
itable, anyone can build another. 

The substance of the objectors is stated in 
the declaration that the utmost possible lib- 
erty to the individual, and the fullest possi- 
ble pretection to him and his property, is 
both the limitation and duty of government. 
If it may regulate the price of one service 
which is not a public service, or the compen- 
sation for the use of one kind of property, 
which is not devoted to a public use, why 
may it not with equal reason regulate the 
price of all service, and the compensation to 
be paid for the use of all property? 

‘*And if so, ‘Looking backward’ is nearer 
than a dream.’’ We trust Mr. Justice 
Brewer is a true prophet in declaring that the 
time is not distant when the evils resulting 
from this assumption of a power on the part 
of government to determine the compensa- 
tion a man may receive for the use of his 
property, or the performance of his personal 
services, will become so apparent that the 
courts will hasten to declare that government 
can prescribe compensation only when it 
grants a special privilege, as in the creation 
of a corporation, or when the service which 
is rendered is a public service, or the prop- 
erty is in fact devoted to a public use. 








NOTES OF RECENT DECISIONS. 





NEGLIGENCE — ConTRIBUTORY NEGLIGENCE 
—RatLroap Company.—A valued correspond- 
ent, a prominent attorney of Columbus, Ohio, 
calls our attention to the case of R. R. Co. 
v. Kassen’s Administrator, recently decided 
by the supreme court of that State, but not 
yet reported. The court there seems to have 
followed the latest current of decisions re- 
garding the doctrine of prior negligence of 
the plaintiff and subsequent negligence of 
the defendant, and thereby established a 
precedent for the courts of that State which 
will cause a reversal of the hitherto customary 
charges of the lower courts. The courts of 
that State’ have held pretty strictly to the 
rule that where the plaintiff is guilty of con- 
tributory negligence in any degree causing 
the accident, he cannot recover, and the de- 
cision referred to goes further than the lower 
courts or the bar of the State generally pre- 
sumed the court would go. It is probable, 
however, that the precedent, so far as the 
supreme court’s decisions are concerned, is 
found in the case of Kerwhacker v. R. R. 
Co., 3 Ohio St. 172, quoted in full in 1 Thomp. 
on Neg. 472; but as that case related to in- 
juries to domestic animals, and necessarily 
the negligence of plaintiff was more remote 
than in a case of an injury to himself (occa- 
sioned, for instance, by his own trespass), 
the lower courts have not gone to the full ex- 
tent of the present ruling in the latter class 
of cases. . In fact, the circuit court of Frank- 
lin county, in the case of Morgan v. The 
Peters’ Dash Co., sustained the lower court 
in a refusal to charge substantially as now 
held for the first time by the supreme court. 
Judge Thompson states this principle in his 
work on Negligence, vol. 2, p. 1157, note 1, 
in almost the language used by the 
court, as follows: ‘‘Perhaps a better ex- 
pression of this rule is, that although the 
plaintiff has negligently exposed himself or 
his property to an injury, yet if the defend- 
ant, after discovering the exposed situation, 
inflicts the injury upon him through a failure 
to exercise ordinary care, the plaintiff may 
recover damages ;’’ citing many cases. As 
before stated, the Supreme Court of Ohio 
has never yet ‘passed upon this question, and 
has brought itself within the rule laid down 
by Thompson for the first time, and as this 
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will undoubtedly be a precedent for Ohio 
lawyers in this class of cases, we give the 
syllabus in full, not having received the 
opinion, which was rendered by Williams, J. : 


1. It isa well settled rule of the law of negligence 
that the plaintiff may recover, notwithstanding his 
own negligence exposed him to the risk of the injury 
of which he complains, if the defendant, after he be- 
came aware, or oughtto have become aware of the 
plaintiff’s danger, failed to use ordinary care to avoid 
injuring him, and he was thereby injured. 

2. Wherethe employees ofa railroad company en- 
gaged in operating one of its trains have notice,such as 
a person of ordinary prudence would believe and act 
upon, that a passenger had stepped or fallen from the 
train while moving at a high rate of speed, onto the 
track, where he is exposed in a helpless condition to 
the danger of injury from another ofits trains, the 
company owes him the duty of observing due care 
to prevent his being so injured, although he was guilty 
of negligence in so stepping or falling from the train, 
and this was known to the employees thereon; and in 
such case the company should, in the exercise of proper 
care, stop the train from which the passenger fell, and 
remove him from the track, if that could be done with- 
out danger to the passengers or employees on the train 
from which he was in danger of receiving injury and 
cause it to be operated with due regard for his safety, 
or adopt some other reasonable precaution to avoid 
injury to him. This omission to use such care, if injury 
in consequence ensues is actionable negligence. 

3. The rule, that the negligence of the injured party 
which proximately contributes to the injury precludes 
him from recovering, has no application where the 
more proximate cause of the injury is the omission 
of the other party, after becoming aware of the dan- 
ger to which the former party is exposed to use a 
proper degree of care to avoid injuring him. Judg- 
ment affirmed. 


CriminaL Law—CorporatTion — KEEPING 
DisoRDERLY Hovuse.—The opinion of the Su- 
preme Court of New Jersey, in State v. 
Passaic County Agricultural Soc., 23 Atl. 
Rep. 680, in deciding that a corporation is 
indictable for keeping a disorderly house, is 
of value. Van Syckel, J., says: 

Thirdly, it is urged that a corporation cannot be in- 
dicted for keeping a disorderly house. Some of the 
earlier cases held that trespass or case would not lie 
against a corporation for a private nuisance, but that 
doctrine has long since been exploded. In early days, 
when corporate bodies were few, it was a matter of 
comparatively small consequence whether such an ac- 
tion could be maintained. In these days, however, 
when the great concerns of business are carried on 
chiefly through these artificial persons, it would be 
most oppressive to hold that they are not amenable to 
answer for such wrongs as subject natural persons to 
prosecution. Mr. Wharton says that no good reason 
can be assigned why the same acts for which these 
bodies are subject.to civil suit may not equally be the 
basis of criminal proceedings, when they result in in- 
jury to the public at large. 1 Whart. Crim. Law, § 
87. Queen v. Railway, 58 E. C. L. 316, is a leading 
and instructive case on this subject, showing the ad- 
vance which the doctrine ho)Airg corperstions crim- 





inally liable had made at the date of that adjudica- 
tion. The earlier cases are cited there, and the sum- 
ming up of Lord Chief Justice Denman shows how 
firmly he held to the idea that upon reason and policy 
an indictment could be supported against a corpo- 
ration for misfeasance as well as for non-feasance. 
He entertained no doubt that a corporation may 
be guilty, a8 a corporate body, of commanding 
acts to be done to the nuisance of the community at 
large. In reply to the suggestion that the individuals 
who concur In doing the inhibited acts on behalf of 
the corporation may be indicted, he said that, while 
of that there was no doubt, there can be no effectual 
means for determining from the commissions of crim- 
inal acts, except the remedy by an indictment against 
those who truly commit them, that is, the corpora- 
tion acting by its majority; and that there is no prin- 
ciple which places them beyond the reach of the law 
for such proceedings. In Com. v. Proprietors, 2 
Gray, 339, the Massachusetts supreme court adopted 
the same view, declaring that the tendency of the 
more recent cases in courts of the highest authority 
has been to extend the application ofall legal reme- 
dies to corporations, and assimilate them, as far as 
possible, in their legal duties and responsibilities, to 
individuals. Mr. Beach, in his treatise on Private 
Corporations (volume 2, p. 458) says that the tend- 
ency of judicial decision has been to extend the 
liability of corporations in civil actions for the mis- 
feasance of their agents, so that it is well settled that 
they may be held liable for libel, malicious prosecu- 
tion, and for assault and battery committed by their 
agents in the performance of their duties; and, in 
view of the fact that they may in such suit be sub- 
jected to exemplary or punitive damages, the asser- 
tion that they cannot be held liable to indictment for 
any offenses which derive their criminality from evil 
intent may well be questioned. The very basis of the 
action for libel or for malicious prosecution is in the 
evil intent, the malice of the party defendant. It is 
difficult, therefore, to see how a corporation may be 
amenable to civil suit for libel and malicious prosecu- 
tion and private nuisance, and mulcted in exemplary 
damages,and at the same time not be indictable for 
like offenses where the injury falls upon the public. 
That malice and evil intent may be imputed to corpo- 
rations has been repeatedly adjudged. Morton v. In- 
surance Co.,103 N. Y.645; Reed v. Bank, 130 Mass. 
443; Buffalo Lubricating Oil Co. v. Standard Oil Co., 
106 N. Y. 669,12 N. E. Rep. 825. The case last cited 
was an action to recover damages caused by conspir- 
acy. So far as this question has been agitated in New 
Jersey, our decisions have been in line with the cases 
which have been cited. State v. Morris Canal Co., 22 
N. J. Law, 537; State v. Road Co., 49 N. J. Law, 266, 
10 Atl. Rep. 666; McDermott v. Evening Journal, 43 N. 
J. Law, 488; Brokaw v. Railroad Co., 32 N. J. Law, 
328. 


NEGLIGENCE—InJurigEs By Toy Gun—CHIL- 
DREN.—In Harris v. Cameron, the Supreme 
Court of Wisconsin hold that the purchase by 
a father, for his son, eleven years of age, of 
an air-gun, intended and commonly used as a 
toy and plaything, is not per se an act of cul- 
pable negligence, and cannot be held to have 
been made in reasonable anticipation of an 
injury caused by the use of the gun by an- 
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other boy to whom the son had loaned it. 
Orton, J., says: 

This case presents very important and unusual 
questions of law in connection with the facts, and 
they have been presented to this court and discussed 
by eminent counsel on both sides with great learning 
and ability. The two main questions are: First. 
Was the defendent guilty of an act of culpable negli- 
gence, per se, in buying this air-gun for his boy? 
Second. Ifso, could he have reasonably anticipated 
or expected such a dangerous and improper use of it 
by the boy Bud Thompson? If it is held that the de- 
fendant was not guilty of an act of negligence, per se, 
in so buying the gun, then it becomes necessary to 
decide the second question. We are clearly satisfied 
that it was not an act of culpable negligence on the 
partofthe defendant. The act or fact must be such 
that negligence can be directly and logically inferred 
from it. Woodv. Railway Co.,51 Wis. 196,8 N. W. 
Rep. 214. The defendant’s negligence must be proved, 
and cannot be presumed. Chamberlain v. Railway 
Co.,7 Wis. 367; Steffen v. Railway Co., 46 Wis. 259; 
Denby v. Willer, 59 Wis. 240, 18 N. W. Rep. 169. The 
defendant’s negligence in buying this article for bis 
son, and giving itto himto use, must mainly depend 
upon the nature and uses of the thing itself. What 
isit? Itis called an ‘“‘air-gun.” A gun, in the usual 
sense, is a “weapon which throws a projectile or mis- 
sile to a distance; a fire-arm, for throwing a projectile 
with gunpowder.” A weapon is ‘tan instrument of 
offensive or defensive combat; something to fight 
with.” Webst. Dict. A fire-arm is ‘ta weapon which 
acts by the force of gunpowder.” Jd. Our statute 
(section 1, ch. 116, Laws 1882, and section 2, ch. 329, 
Laws 1883) provides: ‘‘It shall be unlawful for any 
person to sell or use, or have in his possession for the 
purpose of exposing forsale or use, any toy pistol, 
toy revolver, or other fire-arm.”’ It shall be unlawful 
for any dealer in pistols or revolvers, or any other 
person, to sell, loan, or give any pistol or revolver to 
any minor in this State.”” These prohibited pistols or 
revolvers must be fire-arms—that is, ‘“‘weapons which 
act by the force of gunpowder.” The air-gun or pistol 
isnot prohibited. The air-gun is not a gun, or a weap- 
on, in the above significance of the words; but called 
a “gun” imitative only of a real gun, to give it dignity 
to a boy, or to play soldier with. The bow and arrow, 
when put in the form of a cross-bow, is called a 
“cross-gun,”—a_ plaything for boys. One of these 
will put out an eye, if so aimed; and so, too, as to 
many toys and playthings, perfectly harmless and in- 
offensive in themselves, but whose common use can 
be perverted into a dangerous use by design. There 
are very few of the most harmless toys which cannot 
be used to the injury of another. A pocket-knife, 
that « boy must have to whittleand make things with, 
may become, in the hand of a bad boy, a most dan- 
gerous instrument of wrong and injury. Every boy 
over the age of six years or less must have a “ball 
club;”’ and a boy of ten or more can with it knock out 
an eye, or the teeth, or crush in the skull, of another 
boy; and a hard ‘‘regulation ball”? may put out an eye. 
Many of the toys for a baby may be used for injury. 
In all of these cases the thing in itself, and when used 
in the manner and forthe purposes for which it was 
made, and when put to its ordinary or common use, 
is harmless, and yet may be used exceptionally for 
personal injury. It is easy to convert almost any good 
thing into an evil by improper use. What shall we 
say, then, of this toy gun? It is not dangerous in it- 


self, and was not intended to be dangerous, or to do 





mischief. 
thing for boys. 
plaything by boys. 


It was designed for a mere toy or play- 
It iscommonly used as a toy and 
The defendant bought it as a 
plaything for his boy. Itis presumed that he bought 
it to be used inthe natural common way. He had no 
reason to expect that it would ever be used to shoot 
out a boy’s eye. He is only responsible for the con- 
sequences which naturally, commonly, and reasonably 
follow its proper and natural use. He had no reason 
to expect that any boy wouid ever aim iit at the face 
ofanother boy. To hold the defendant negligent in 
buying this toy gun, and that from the character of 
the thing itself, and from his having reasonably ex- 
pected therefiom that this mischief would occur, 
would open an almost limitless field of liability in re- 
spect to all toys and playthings for boys, purchased 
with the same harmless intention. This toy gun was 
made for such boys, and is commonly used by them 
by common consent. Is it a sufficient test of its dan- 
gerous character that it has once been used in this 
improper way, when in all the other numberless in- 
stances of itsuse it bas been used only for innocent 
amusement, as it was intended to be? In any view 
that can be taken of this device as a toy or plaything, 
but which can possibly be put to a dangerous use, it 
would be illogical and unreasonable to hold that the 
defendant was guilty of culpable negligence in buying 
itfor his boy, and ought to bave reasonably ex p¢cted 
that such an unusual and extraordinary consequence 
would follow it. Heis only chargeable with ordinary 
care, such as fathers generally would exercise under 
like circumstances. Parish v. Town of Eden, 62 Wis. 
272,22 N. W. Rep. 399. It was held in Hagerty vy. 
Powers, 66 Cal. 368,5 Pac. Rep. 622, that the father 
was not liable for giving bis1l-year old boy a loaded 
pistol to play witb, and an accident happened by the 
boy’s careless use of it. The court said in that case 
that “‘we have been cited to no case controlled by the 
principles of the common law that holds that the ac- 
tion, under such circumstances, can be maintained.”’ 
In that case it was aloaded pistol; in this, a toy gun. 
In that case the defendant’s son did the mischief; in 
this the defendant’s boy did no harm with it. In Chad- 
dock v. Plummer (Mich.), 50 N. W. Rep. 135, the de- 
fendant bought a similar air-gun, with similar shot, 
for his nine-year-old boy, and another boy found it in 
a storm-door, and the defendant’s wife gave the boy 
some shot, and in firing it at a bourd on a frequented 
street the shot glanced, and put out the plaintiff’s eye. 
The court held “‘that it was not negligence per se for 
the defendant to buy this toy gun, and place it in the 
hands of his boy, pine years of age.” In Poland vy. 
Earhart, 70 Iowa, 285,30 N. W. Rep. 637, a store- 
keeper sold a revolver toa minor, 15 years of age who 
accidently fired it, and injured himself. The father 
of the boy sued the sture-keeper; and it was held that 
he could not recover, as the accident could not have 
been reasonably anticipated. It is sufficient for this 
case that it would not have been negligence if the de- 
fendant’s own sonbad committed the act, because he 
could not bave reasonably anticipated or expected 
such a result. We will not, therefore, consider 
whether there was not the intervention of a new and 
independent cause for the injury in another boy com- 
mitting the act. If be could bave reasonably expected 
such a result, it must bave been from the nature and 
ebaracter of this toy gun alone, for there was nothing 
else proved on which to predicate such an expecta- 
tion. The question is whether the defendant was 
guilty of negligence in so buying the gun for his boy 
not having any reasonable expectation of any such re- 
sult. We have shown that the negligence of the de- 
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fendant could not be inferred—First, from the nat- 
ure of the air-gun itself; and, second, from the fact 
that he ought to have reasonably expected such a re- 
sult. His negligence cannot be inferred from what he 
did, or from any of the reasonably expected conse- 
quences of it. The learned counsel of the appellant 
have not been able to find any case that bears any 
close analogy to this, where negligence of the defend- 
ant could be imputed under such circumstances. 
They, however, urge most vigorously, and cite many 
authorities to the point, that defendant’s negligence in 
such cases is a question for the jury, and not for the 
court. That would be so where the question depended 
upon many facts and circumstances from which dif- 
ferent persons might reasonably draw different in- 
ferences or conclusions. But where the evidence, as in 
this case, is plain and positive, and admits of no doubt 
or controversy, the question of negligence is for the 
court as a questionof law. Jalie v. Cardinal, 35 Wis. 
118. 





SOME ANOMALOUS CASES IN THE LAW 
OF SUBTERRANEAN WATER. 


Water flowing beneath the surface of the 
ground is governed by different, though quite 
similar rules, to that flowing above. If it 
flows in a known and defined stream it is 
treated the same as water flowing in a defined 
channel upon the surface.! If it merely 
percolates through the soil, the same rules 
apply that govern suface water not running 
in defined channels. Unknown and unde- 
fined subterranean streams, though of consid- 
erable volume, are treated the same as perco- 
lating water.” Aside from a malicious or 
negligent cutting off of such water, it is now 
universally held that the lower riparian pro- 
prietor has no right to require it to come 
down to him where it has been diverted be- 
fore it became a recognized part of a water- 
course, in operations carried on by the owner 
of the land through which it percolates.‘ 

Several reasons are given in the cases 
for the distinction made between perco- 


1 Angell on Water-courses, § 1126; Pom. Rip. 
Rights, § 63. 

2 Rawstron v. Taylor, 11 Exch. 369; Buffam v. Har- 
ris, 5 R. I. 248. 

8 Haldeman v. Bruckhart, 45 Pa. 518; Mosier v. 
Caldwell, 7 Nev. 363. 

4 Charemore v. Richards, L. R.7 H. L. 349; Acton 
v. Blundell, 12 Mees. & W. 324; Frazier v. Brown, 12 
Ohio St. 294; Hanson v. McCue, 42 Cal. 303; Haldeman 
v. Bruckhart, 45 Pa. 514; Chatfield v. Wilson, 28 Vt. 
49; Roath v. Driscoll, 20 Conn. 533; Delhi v. You- 
mans, 50 Barb. 319, s. c., 45 N. Y. 363; Taylor v. 
Welch, 6 Oreg. 198; Lybe’s Appeal, 106 Pa. 626. In 
New Hampshire a rule obtains somewhat different 
from thatin England and other States. See Bassett 





lating water, including undefined subsur- 
face streams, and that flowing either upon or 
beneath the surface in known and defined 
channels, of which but one is stated by Mr. 
Bishop (and which he evidently deems all suf-) 
ficient in this language :° ‘‘But all beneath the 
surface is so obscure that to establish a system 
of legal rules for easements in these natural 
waters underground would be practically im- 
possible, and the facts would ordinarily be so 
uncertain to the owners of the soil that they 
could not conform to the rules if made. 
Moreover, if these difficulties were sur- 
mounted, still more evil than good would 
come from opening the courts to litigation 
over easements and servitudes in these invisi- 
ble percolations and voiceless rills.’’ This 
reason is repeated, in varying language, in 
nearly all the cases which have held that the 
lower riparian proprietor is not entitled to 
the flow of percolating water, and may be 
confidently asserted to be the principal foun- 
dation for the rule. If this be so, then, 
wherever this reason exists—wherever this 
obscurity and uncertainty is found—there the 
rule should be applied; but in Parker v. The 
Boston & Me. R. R.’ it seems to have been 
held that it only exempted from liability for 
diverting percolating water, the owner of the 
soil through which it flows, and did not ex- 
tend to another who was lawfully making ex- 
cavations therein. It was there held that a 
railroad company, which, in constructing its 
road upon its right of way, had drained a well 
upon an adjoining estate not touched by the 
road, was responsible to the owner of the 
well in damages. After recognizing the or- 
dinary rule of of non-liability of the owner of 
land for cutting off percolating water, the 
court said: ‘‘But the respondents did not 
own land; they only acquired a special right 
to and usufruct in it, upon the condition of 
paying all damages which might be thereby 
occasioned to others.’’ It is perhaps a little 
uncertain, particularly in view of what will 
hereafter appear, as to how far the decision 
was hased upon the peculiar provisions of the 
statute under which the company obtained 
its right of way, but it has certainly been 
generally understood as promulgating the 


5 Bishop on Non-contract Law, § 877. 
6 Ballacorkish, ete. Co. v. Harrison, L. R. 5 P. C. 


v. Salisbury Co., 43 N. H. 569; Swett v. Cutts, 50 Jd, l 49, and cases cited in note 4. 
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7 3 Cush. 107. 
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doctrine that no one but the owner of the soil 
has the right to interfere with subterranean 
water. In Wheatley v. Baugh,* although the 
point was not involved, the case is referred 
to with approval as asserting that principle, 
and it is there broadly declared that the 
owner of a spring, supplied by percolating 
water, is entitled to it as against all the world, 
except the owners of the land through which 
it comes, and even as against them until it 
comes in conflict with the enjoyment of their 
own property ; and this, too, notwithstanding 
the court had already said, ‘‘even if this right 
[to percolating water] were admitted to exist, 
the difficulty of ascertaining the fact of its 
violation, as well as the extent of it, would 
be unsurmountable ;’’ evidently overlooking 
the fact that it would be as difficult to ascer- 
tain that the right had been violated, or 
the extent of the violation, where it had been 
done by another as by the owner of the land. 
Mr. Washburn,’ Mr. Angell,’ and Mr. 
Gould," all cite these two cases as authority 
for the proposition that a stranger, evidently 
meaning by that term one who does not own 
the land, has no right to cut off such perco- 
lations ; although Mr. Washburn limits it to a 
stranger doing acts which he was not author- 
ized by the owner to do, or having no right 
in the land—a limitation not made by the 
cases referred to; whether this is the true rule 
or not becomes a question of considerable 
practical importance in many cases and par- 
ticularly in the arid regions, where the doc- 
trine of the prior appropriation of water ob- 
tains. In that section, in the dry season when 
water becomes scarce and very valuable, very 
many of the mountain springs and streams, 
after flowing a distance upon the surface, 
sink into the ground in gravelly or sandy 
places and then re-appear again a greater or 
less distance below; according to popular be- 
lief, ‘‘rise and sink.’’ Quite often, after an ap- 
propriation below one of these ‘‘sinks,’’ some 
one subsequently diverts the water flowing 
above, to the injury, real or imagined, of the 
lower appropriator. Here there is no inter- 
ference with percolating water as such. The 
water is diverted where it flows upon the 
surface, and, frequently, where the person 
diverting it neither owns the land through 
8 25 Pa. St. 528. 
9 Wash. Ease. 379, 381. 


10 Angell on Waters, § 114i. : 
11 Gould on Waters, §§ 257, 285, 290. 





which it percolates nor that over which it 
flows above, but where if it were not so taken 
it would, in some cases at least, after it sinks, 
percolate through the ground down to the first 
appropriator. If noone has any right to cut off 
these percolations, or this underground sup- 
ply, but the owner of the soil through which 
it percolates, in his lawful operations therein, 
then clearly the last taker is a wrong-doer. 
But if the principle is founded upon the in- 
herent difficulty of tracing such underground 
flow and of determining the fact and extent 
of the interference, then, the reason applying 
here, the lower appropriator has no right in 
it until it rises to the surface where it is used 
by him. 

In England and in States east of the Mis- 
souri river, it is probable that these circum- 
stances would never exist. The streams 
which come to the surface there, instead of 
sinking into the earth, usually increase their 
volume until they find a final resting place 
in the ocean or some other large body of 
water. The only interference possible with 
percolating water there is to divert its flow 
before it comes to the surface, and as all the 
land is in private ownership, this is generally 
done by the owner of the soil, either to se- 
cure water for himself or in other rightful 
operations therein. As to hold that he is re- 
sponsible for such interference would very 
much hamper him in the enjoyment of his 
estate, and often largely destroy its value, it 
is not surprising that courts and law-writers 
in those countries should sometimes suppose 
that this was the sole or principal foundation 
for the rule, and that where this ownership 
did not exist, it ought not to be applied: 

It is confidently believed, however, that, 
while this is a sufficient reason in many cases, 
another reason, always in point, is the fact 
that ‘‘the secret, changeable and uncontrolla- 
ble character of underground water, in its 
operations, is so diverse and uncertain, that 
we cannot well subject it to the regulations 
of law.’’ Itis possible, too, that the case 
of Parker v. Bos. & Me. R. R.," upon whose 
authority this distinction seems to be princi- 
pally based, has been misapprehended, and 
that it was not intended to place the liability 
of the railroad upon the want of ownership 
in the land, byt rather upon the language of 


12 Chatfield v. Wilson, 28 Vt. 49. 
13 Supra. 
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the statute authorizing it to secure its right 
of way. The case itself was a special pro- 
ceeding, not according to the common law, 
brought under the statute to recover dam- 
ages caused by the construction of the road, 
and tried before a sheriff’s jury. In several 
other cases" the Massachusetts court has held 
that the persons securing the right of way, 
under that and similar statutes, were respon- 
sible for damages that they would not have 
been responsible for at the common law. In 
the quite similar case of Trowbridge v. Brook- 
line,” the right to recover for such injury to 
a well is based entirely upon the statute, and, 
speaking of the former case, it is said that 
damages were there alleged for changing the 
grade of a highway and for draining a well, 
but ‘‘it is not suggested that either would be 
a cause of action at common law.’’ It is 
only to the water of a water-course that the 
doctrine of prior appropriation applies.” The 
situation of a lower prior appropriator upon a 
stream is quite similar to that of a lower 
riparian owner, where riparian rights are 
recognized. Where the riparian owner would 
not be entitled to water that percolates into 
the stream above his land, there the appro- 
priator is not. While fully recognizing the 
authority of the common law rule in such 
cases, but apparently misled by what it sup- 
posed to be the reason upon which it is based, 
a somewhat anomalous ruling was made in 
Strait v. Brown.'* In that case the defendants 
owned land upon whieh certain springs were 
situated and had diverted the water coming 
from them, after it reached the surface, which 
naturally flowed into a slough or small lake, 
between which and a water-course which the 
plaintiffs had appropriated there was no con- 
nection by any visible or known stream. The 
supreme court, however, in reversing the case, 
held that the evidence showed that the water 
did, in some manner, pass from the slough to 
the water-course, and, without saying so, 


14 Dodge v. County Commissioners, 3 Met. 380; 
Marsden v. Cambridge, 114 Mass. 490. 

15 144 Mass. 139. 

16 In the parallel case of the New Albany R. R. Co. 
v. Peterson, 14 Ind. 112, it was held that the company 
was not liable for draining the well of an adjoining 
proprietor. In Hougan v. R. R. Co., 35 Iowa, 558, 
that it was not, where by digging a well upon its 
right of way it had dried up an adjoining spring. 

17 Pom. Rip. Rights, § 63; Barnes v. Sabron, 10 Nev. 
217. 

18 16 Nev. 317. 
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must have held that it made no difference 
whether this connection was known and de- 
fined, or merely percolating. In the course 
of the opinion it is said that the law of perco- 
lating water is not applicable, because the 
defendant had not diverted it where it perco- 
lated through their land, in their lawful oper- 
ations therein, but had gone to the source of 
the creek and cut off: living surface waters 
which had been already appropriated by the 
plaintiffs. It is submitted, however, that it 
was, and could be only the water-course that 
had been appropriated by the plaintiffs, and 
if this water only percolated into the stream, 
it was, according to the great weight of au- 
thority and the better reason, no part of that 
water-course until it reached it,’ and conse- 
quently the plaintiffs, by their earlier appro- 
priation of the creek, had not acquired any 
prior right to the percolations. 

It has been already sufficiently shown that 
the immunity for cutting off percolating water 
has not heretofore been based alone, nor 
principally, upon the right of the owner of the 
soil to carry on lawful operations therein, and 
nothing more need be said upon this point. 
Nor can it make any possible difference that 
the water has once been upon the surface, if 
it afterwards becomes percolating. No rea- 
son is suggested why it should, nor can any 
be thought of. The same fact existed in 
several other cases,” but no suggestion was 
made that it in anywise altered the rule. The 
same may be said of the fact that the perco- 
lating water constituted the source of the 
creek. All water which percolates into a 
water-course either constitutes its source or 
adds to its volume, and no reason appears 
why it should be more sacred in one case 
than in the other. In a further effort to dis- 
tinguish the case it is also said by the court 
that the law of percolating water was not ap- 
plicable, because there was there no uncer- 
tainty as to the existence of the water, nor of 
the amount taken by the defendants, nor 
were they in ignorance of the effect their di- 
version would have upon the plaintiffs. In 
reply, it may be said that in many other cases* 
there was no such uncertainty or igno- 
rance. In fact, in a number of them,” 

19 Grand Junc. Canal Co. v. Shugar, 6 Ch. App. 483. 

2 Rawstron v. Taylor, 11 Exch. 369; Broadburt v. 
Ramsbotham, Jd. 602; Taylor v. Welch, 6 Oreg. 198. 


21 See cases cited in note 4. 
22 Hanson v. McCue, 42 Cal. 303; Delhi v. Youmans 
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the excavations were made for the very pur- 
pose of reaching the percolating water in the 
soil, which, as was clearly to be seen, must 
have naturally flowed to the plaintiff's spring 
or water-course; but this was not held to 
make any difference. Keeney v. Carillo,” 
is a case somewhat similar in its facts to 
Strait v. Brown.* The plaintiff claimed 
an appropriation of some springs at the 
mouth of a canon, which they contended, 
were fed by a stream which sank in the bed 
of the canon some two miles above, and 
which the defendant had diverted and ap- 
propriated above where it sank. There was 
no evidence that there was any defined under- 
ground channel from where it sank to the 
springs, and it is evident that if there was 
any connection between the two points, it 
must have been only by percolation ; although 
it seemed probable that the percolations were 
confined to the canon which was of greater or 
less width. This, however, was a mere in- 
ference from the conformation of the surface 
of the ground. Where it passed, if at all, 
beneath the surface, no one could say, and 
but one witness seems to have testified to any 
fact tending to show any connection - what- 
ever. This the court held to be such a well- 
defined subterranean stream as entitled the 
appropriators of the springs to the water 
flowing above, to the extent of their appro- 
priations. This surprising conclusion de- 
stroys all distinction between water in a 
known and well-defined subterranean chan- 
nel, and mere percolating water. and amounts 
to a holding that, where water percolates 
through a space of ground of unknown and 
indefinite width, but still confined, as it nat- 
urally would be in all cases, by some natural 
barriers, it is a subterranean water-course in 
which rights of property may be secured. 
The court overlooked the distinction between 
a well-defined and constant supply of perco- 
lating water, and water flowing ina known 
and well-defined subterranean channel, which 
is quite clearly pointed out in an Oregon 
case. The cases show that when the courts 
speak of a known and well defined subterra- 
nean stream, they do not mean percolating 
water, even though, owing to the conforma- 
50 Barb. 316, 12 Ohio St. 300, and others; Phelps v. 
Nowlen, 72 N. Y. 39, 
23 2 New Mex. 480. 


2% Supra. 
% Taylor v. Welch, 6 Oreg. 198. 





tion of the soil, it may always pass in the 
same direction and be more or less confined, 
and constant. In Haldeman y. Bruckhart,* 
Strong, J., speaking for the court, said: ‘‘The 
defined water-courses there spoken of, which 
a man may not divert to the hurt of an in- 
ferior proprietor, are not the hidden streams 
of which the owner of the soil through which 
they pass can have no knowledge until they 
have been discovered by excavations made in 
the exercise of his rights of property. They 
are known streams to which, if the lower 
proprietor has any rights, they are percepti- 
ble, and require no subsurface exploration be- 
fore their course can be defined.’’” In a very 
hard case,” although it had previously adopt- 
ed the distinction usually drawn between 
percolating water and a subterranean water- 
course,” the Supreme Court of Iowa held, in 
effect, that it was not necessary that the lat- 
ter should be known or defined to entitle it 
to the recognition of the law. The case was 
that of a vein of mineral water which the 
plaintiff had tapped by an artesian well, and, 
at a good deal of expense, had erected works 
and buildings to utilize its flow. The defend- 
ant then bored another wel! upon his adjoining 
land, which, it was found, tapped the same 
vein, with the result that the water no longer 
flowed freely in the plaintiff’s well, but was 
being largely wasted by the defendant, while 
by proper management there would be suili- 
cient for both. Until the second well was 
bored, the course and direction and manner 
of flow of the water must, of course, have 
been undefined, and even that there was a 
vein of any kind unknown, but the court in 

% 45 Pa. 514. ; 

27 See also Wheatley v. Baugh, 25 Pa. St. 531; Lybe’s 
Appeal, 106 Pa. 636; Suddler v. Lee, 66 Ga. 45; Dick- 
inson v. Grand Junc. Canal Co., 7 Exch. 282: Hanson 
v. McCue, 42 Cal. 308. Doubtless, if subterranean 
water was maliciously diverted by a stranger, it would 
be even a stronger case than where done by the owner 
of the soil. That a malicious diversion gives rise to a 
cause of action, see Greenleaf v. Francis, 18 Pick. 117; 
Haldeman v. Bruckbart, 45 Pa. 414; Chesley v. King, 
74 Me. 164. Contra: Chatfield v. Wilson, 28 Vt. 49; 
Frazier v. Brown, 12 Ohio St. 294; Phelps v. Nowlen, 
72 N. Y.39. But aside from this error as to what con- 
stitutes a subterranean water-course, the New Mex- 
ico case was incorrectly decided for the reason that 
the facts did not show any beneficial use of the waters 
of the springs, nor had the plaintiffs followed up their 
attempted apporpriation thereof with due diligence 
Pom. Rip. Rights, §§ 47, 49: Seiber v. Frink, 7 Colo 
148. 


28 Burroughs v. Satterlee, 67 Iowa, 396. 
29 Hougan v. R. R. Co., 35 Iowa, 558. 
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giving judgment for the plaintiff held it to 
be such a water-course as entitled it to be 
treated the same as a regular and defined 
surface stream—seemingly another triumph of 
equity over law. In Pennsylvania” what ap- 
pears to be quite a material modification of 
the law of subterranean water has been 
adopted. The defendant, in sinking a gas 
well, had cut through intervening layers of 
rock and clay, which permitted a lower 
stratum of salt water to come up and mingle 
with a stratum of fresh water which supplied 
the plaintiff’s well; thereby spoiling the well. 
The evidence showed that the defendant had 
knowledge, or might have obtained it, that 
the damage was likely to occur, and could 
have prevented it an expense of two or three 
hundred dollars. The court held that the 
underlying principle upon which the law of 
non-liabiity for injuries to percolating water 
was based was either that the injury 
was unavoidable in the lawful enjoyment of 
the estate, or it was not ascertainable before- 
hand, and as it was both ascertainable and 
avoidable here, the defendant was liable for 
the damage. This is certainly a wide de- 
parture from the rule recognized elsewhere, 
and, if it is to be followed, instead of it being 
broadly asserted that a person is not responsi- 
ble for cutting off percolating water, it will 
become largely a question of fact as to 
whether he knew, or might have known, that 
the injury was likely to occur, and could 
have avoided it with reasonable care and 
expense. These cases illustrate how difficult 
it is to formulate a rule which will do justice 
in all cases; and yet, desirable as this result 
is, it is of even more importance to the com- 
munity generally that the law should be set- 
tled somewhere, and that they should know 
what it is. 
R. R. BigELow. 


%® Collins vy. Chartiers Valley Gas Co., 131 Pa. 143. 





SUNDAY—SETTLEMENT IN NATURE OF WILL 
—NECESSITY OR CHARITY. 


DONOVAN V. McCARTHY. 





Supreme Judicial Court of Massachusetts, Feb. 25, 1892. 


The execution on Sunday of an assignment of cer- 
tain bank accounts in trust for support and mainte- 
nance, with remainder to the assignee, by a woman 
eighty years old while in a hospital, in consequence of 





serious injuries, may rightly be considered a work of 
necessity or charity, within the exception of the stat- 
ute (Pub. St. Mass. ch. 98 § 2), prohibiting any manner 
of labor, business or work on Sunday, and a dismissal 
of a bill to cancel the instrument will not be reversed 
on appeal. 


ALLEN, J.: The court having found that there 
was no fraud in the transaction which the plaint- 
iff seeks to set aside, and that the assignment was 
executed with knowledge of its contents, the 
plaintiff now contends that it was illegal, because 
executed on the Lord’s day, and that it may be 
revoked. The defendant, on the other hand, con- 
tends (1) that it was not illegal for that reason; 
(2) that, if it was, the assignor participatee in the 
illegality, and cannot be allowed to set it up asa 
ground for avoiding the transaction; and (3) that 
afterwards there was a new agreement to the same 
effect on asecular day. The ground on which 
the bill was dismissed is not mentioned, but it is 
for the plaintiff to make it appear that the decree 
was wrong, and that neither ground of defense 
was valid. In other words, the plaintiff has the 
burden of maintaining that upon the facts which 
appear she bad aright to a decree in her favor, 
and that the court was bound to enter such decree, 
no matter what may have been the facts in other 
particulars not stated. We do not think the 
plaintiff has sustained this burden. By Pub. St. 
ch. 98, § 2, whoever, on the Lord’s day, ‘‘does 
any manner of labor, business. or work, except 
works of necessity and charity,’’ is punishable; 
and by section 3, ‘‘whoever travels on the Lord’s 
day, except from necessity or charity,” is also 
punishable. These statutes have been long in 
force, and numerous cases have been arisen under 
them. In Bennett v. Brooks, 9 Allen, 118, it was 
held that the execution of a will is not within the 
general probibition of the statute. The court 
say: ‘*The legislature did not intend to carry the 
prohibition further than to restrain the exercise of 
all those occupations and employments which 
make up the common and daily business of man- 
kind, and such dealings and bargains as properly 
and usually eppertain thereto.” And again: 
‘All business was intended to be prohibited on 
the Sabbath which might fairly be deemed to be 
an employment or calling carried on for purposes 
of gain or profit, and all transactions and dealings 
connected therewith, or such as are usually in- 
cidental thereto. But beyond this no jnst rule of 
interpretation can extend the provisions of the 
statute.” ‘It does not embrace within its prohi- 
bition every act which is not of a sacred or relig- 
ious character, although it may not be required 
by necessity or charity.’* The court also intimates 
that it would be strongly inclined to hold that the’ 
execution of a will would fall within the exception 
as a work of necessity or charity; but the decision 
rests on the ground that the act is of an occasional 
and exceptional character, and not embraced 
within the general words of prohibition. See, 
also, in relation to wills, George v. George, 47 N. 
H. 27; Beitenman’s Appeal, 55 Pa. St. 183; Rapp 








372 


THE CENTRAL LAW JOURNAL 


No. 18 











v. Reebling, 124 Ind. 36, 23 N. E. Rep. 777. The 
controversy in the present case is in relation to an 
instrument of assignment which, inits purpose 
and character, much resembles a will. It was an 
instrument as much out of the common course of 
things as a will. It was an assignment of prop- 
erty in trust, for the benefit, comfort and support 
of the assignor during life, for funeral expenses, 
and a burial lot, and for the celebration of masses 
for the benefit of her father, brother, and herself; 
and, this being done, the remainder to belong to 
the assignee. It was executed at the city hospital. 
The bill avers that the assignor was a single 
woman, 80 years of age, and that she was taken 
to the hospital on account of severe injuries. The 
defendant’s general denial includes these aver- 
ments, and to that extent weakens his case, so far 
as this phase of it is concerned. But, if the court 
found the plaintiff's averments to be true, it may 
also have found that there was such an emergency 
as toshowa reasonable necessity for immediate 
action. 

The distinction whether an act is outside of the 
general prohibition of the statute, or is within the 
exception as a work of necessity or charity, is not 
always clearly drawn in the decisions, and per- 
haps not necessaryto bedrawn. Acts of necessity 
or charity are in express terms excepted from the 
prohibition, and other acts not strictly of necessity 
or charity, may also, according to the doctrine of 
Bennett v. Brooks, be excepted by implication, 
on the ground that the legislature did not intend 
to include them in the prohibition. The words 
‘necessity and charity’? have never received a 
very strict construction, and it has been said that 
they cover everything which is morally fit and 
proper to be done, under the peculiar circum- 
stances of the case. Doyle v. Railroad, 118 Mass. 
195, and cases cited. Stone v. Graves, 145 Mass. 
353, 13 N. E. Rep. 906. So, in the statute relating 
to traveling, it has been declared that the question 
whether it was an act of necessity or charity is to 
be determined to a great extent by considerations 
of moral fitness and propriety, and that in most 
cases itshould be submitted to the jury, with 
proper ins'ructions. Smith v. Railroad, 120 Mass. 
490; Feital v. Railroad, 109 Mass. 398, 404. It 
would at once be assumed by all that in great 
emergencies, as in case of fire, flood, tempest, 
war, wrecks, accidents to man, beasts, or prop- 
erty, both travel and labor are lawful. The work 
of clergymen, physicians, nurses, apothecaries, 
and undertakers is also by general concession 
within the exceptions. The work of those em- 
ployed in furnishing articles of daily and general 
need, like gas, water, milk, mails, telegrams, the 
Monday morning newspaper, has at least a cer- 
tain popular sanction as permitted labor. Among 
other acts which have been held not to be, or at 
least not necessarily to be, in violation of the 
statutes, are the following: To repair the high- 
way, (Flagg v. Millbury, 4 Cush. 243); to carry 
the mail, (Com. v. Knox, 6 Mass. 76); to visit the 
sick, (Doyle v. Railroad, 118 Mass. 195; Gorman 





v. Lowell, 117 Mass. 65; Cronan v. City of Boston, 
136 Mass. 384); to visit children or parents, (Mc- 
Clary v. Lowell, 44 Vt. 116; Logan v. Mathews, 6 
Pa. St. 417); to walk or drive for exercise, 
(Hamilton v. Boston, 14 Allen, 475; Barker v. 
City of Worcester, 139 Mass. 74, 29 N. E. Rep. 474; 
Sullivan v. Railroad, 82 Me. 196,19 Atl. Rep. 169, 
and cases there cited; Nagle v. Brown, 37 Ohio 
St. 7); to attend a funeral, (Horne v. Meakin, 115 
Mass. 326); to shave an old man, who could not 
shave himself; (Stone v. Graves, 145 Mass. 353, 13 
N. E. Rep. 906); to contract for the relief of a 
sick pauper, (Aldrich y. Blackstone, 128 Mass. 
148); to pilot in a vessel, (Perkins v. O’Mahoney, 
131 Mass. 546); to bring home a cook, (Crossman 
v. Lynn, 121 Mass. 301); to carry home a visitor, 
(Buck v. City of Biddeford, 82 Me. 433, 19 Atl. 
Rep. 912); to gather in maple sap, (Whitcomb v. 
Gilman, 35 Vt. 297); to drive one’s master to 
church, (Com. v. Nesbit, 34 Pa. St. 398); to open 
the locks of a canal fur boats to pass, (Murray v. 
Com., 24 Pa. St. 270) ; and to load a vessel in order 
to avoid the close of navigation, (McGatrick v. 
Wason, 4 Ohio St. 566). For illustrations of acts 
somewhat near the line, but held to be within the 
prohibition of the statutes, see Com. v. Sampson, 
97 Mass. 407; Com. v. Josselyn, Jd. 411; Stanton 
v. Railroad, 14 Allen, 485; McGrath v. Merwin, 
112 Mass. 467; Smith v. Railroad, 120 Mass. 490; 
Bucher v. Railroad, 131 Mass. 156; Davis v. 
Somerville, 128 Mass. 594; Hamilton v. Austin, 
62 N. H. 575.Without enumerating further decis- 
ions, it seems to us that the judge before whom 
the trial was had might rightly find the act of 
making the assignment on the Lord’s day to be 
lawful. Further than this the case before us does 
not call upon us to go. It is not necessary to con- 
sider the other grounds of defense. Decree 
affirmed. 


Nore.—The citations in the principal opinion in- 
clude all the éases relating to wills or similar settle- 
ments. Of these George v. George, 47 N. H. 27, and 
Rapp v. Reehling, 124 Ind. 36, hold with Brooks v. 
Bennett, 9 Allen, 118, that the execution of a will is 
not secular labor or business within the statute. But 
Beiteman’s Appeal, 55 Pa. St. 183, proceeds in addi- 
tion upon a somewhat different theory, that the exe- 
cution of a willis not a complete transaction until it 
takes effect by the death of the testator. Says the 
court: ‘*We have cases of unshaken authority in our 
books, that the signing of an instrument which does 
not take effect until delivery is not void because signed 
on Sunday. The case of the Commonwealth v. Kendig, 
2 Pa. St. 448, is one of this kind. That was the execu- 
tion by a surety in an official bond of a justice of the 
peace. The act of assembly required the. bond to 
be taken by the prothonotary; of course it was hot 
valid as a bond until accepted by him. It was deliv- 
ered and accepted on Monday, and although signed by 
the surety on Sunday, it was held by this court to be 
valid. The syllabus which properly represents the 
decision is as follows: ‘A bond is not perfected until 
delivery; hence a mere signing on Sunday Goes not 
render it void if not delivered until the day following.’ 
The same principle exactly is to be found in Sherman 
v. Roberts, 1 Grant, 261. The contract must, there- 
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fore, be complete on Sunday to avoid it, and this is the 
rule in Fox v. Mensch, 3 W.& S. 446, andin Lyon 
v. Strong, 6 Vt. 219, and Lovejoy v. Whipple, 18 Vt. 
379. A will does not take effect on the day on which 
it is made if the testator does not die on that day; it 
only takes effect as tothe property disposed of when 
the testator becomes deceased. Placing it on no 
higher ground in respeet of the time when it is to take 
effect than a contract, the principle cited shows that 
the law in regard to contracts which do not take effect 
at the time they are signed, but afterwards, will pre- 
vent a will for the same reason from being held 
invalid.” 

The converse is also true. Thus, an agreement un- 
der seal, whereby the owner of land consented to the 
construction of railroad tracks across it, and released 
the damages, which was signed and sealed on Sunday, 
was recently held void in Wisconsin. Smith v. Chi- 
cago, etc. R. Co., 50 N. W. Rep. 497. So held also of 
adeed. Deforth v. Wisconsin, etc. R. Co., 52 Wis. 
320,9 N. W. Rep. 17. The contrary view was taken in 
Tennessee. Lucas v. Larkin,3 S. W. Rep. 647, 8 
Tenn. 420. But where the deed is not delivered until 
a succeeding secular day, it has been held that the fact 
that it is signed and sealed on Sunday will not inval- 
idate it. Schwab v. Rigby, 38 N. W. Rep. 101, 38 Minn. 
395. So held also of an assignment executed by one of 
two partners on Sunday, and executed by the other 
and delivered on a secular day. Farwell v. Lindstrum, 
37 N. W. Rep. 437, 71 Wis. 485. Where, however, a 
horse was sold and delivered on Sunday with certain 
representations, it was held that the transaction was 
in violation of the Sunday law, although the price was 
not paid until Monday, and that the purchaser could 
not recover for misrepresentations. Grant v. McGrath, 
15 Atl. Rep. 370, 56 Conn. 333. 

The books are full of illustrations of what are to be 
considered works of ‘‘necessity or charity,’’ and what 
acts do not fall within that language. A selection 
from the most recent cases will be of interest. The 
following have been held to be within the exceptions 
to the statute: A subscription to liquidate the indebt- 
edness of a church corporation incurred in the erec- 
tion of a house of worship, Ryan v. Watson, 26 N. E. 
Rep. 666,127 Ind. 42; the sending of a telegraphic 
message from a husband to his wife explaining his 
protracted absence from home, and stating the time 
of his return, although the sender could have sent the 
message on the previous Saturday, but failed from 
inadvertence to do so, Burnett v. Western Union 
Tel. Co., 39 Mo. App. 599; a telegraphic message ad- 
dressed to a doctor notifying him that the sender’s 
daughter was ill, and asking him to come at once, 
Western Union Tel. Co. v. Griffin, 27 N. E. Rep. 113; 
the notification to a person by telegram of the death 
of his father, and a request to attend his funeral, 
Western Union Tel. Co. v. Wilson, 9 South. Rep. 414; 
riding for exercise and for no other purpose. Sullivan 
v. Maine Central R. Co., 19 Atl. Rep. 169, 82 Me. 196; 
driving a woman visitor home a distance of two miles 
on a cold, windy Sunday when she said it was neces- 
sary for her to get home that night. Buck v. City of 

. Biddeford, 19 Atl. Rep. 912, 82 Me. 433; operating an 
ice factory where it appeared that to close the factory 
over Sunday would result in a loss of 24to 30 hours, 
after resuming operations, that time being required to 
reduce the temperature after such an interruption, 
Hennersdorf y. State,8 S. W. Rep. 926; shoeing horses 
used by a stage company in transporting the mail, 
where the horses arrived late Saturday night lame and 
with loose shoes, and the schedule time as arranged by 
the post-office department required the mail coach to 





leave Monday morning, there being no other horses 
available, and it being impossible to make the trip on 
schedule time without the horses being shod, Nelson 
v. State, 8S. W. Rep. 927. Ina very recent case the 
Pennsylvania court has held that whether pumping an 
oil well on the Sabbath is a work of necessity, within 
the meaning of the statute (act April 22, 1794), isa 
question of fact, not of law. Com. v. Gillespie (Pa., 
January 4, 1892), 23 Atl. Rep. 393. See also State v. 
Knight, 1S. E. Rep. 569. 

But a telegraph company will not be liable for a 
failure to transmit a message received on Sunday, un- 
less it shows on its face its character as a work of 
necessity. Western Union Tel. Co. v. Yopst, 11 N. E. 
Rep. 16. 

Among the acts which the recent cases have held 
not to be within the statutory exceptions of works of 
necessity or charity are the following: Shaving’ cus- 
tomers for hire in a barber shop, Com. v. Waldman, 
21 Atl. Rep. 248, 140 Pa. St. 89, 27 W. N. C. 333, affirm- 
ing 8 Pa. Co. Ct. Rep. 449. See also State v. Schuler, 
23 Weekly Law Bul. 450; though the Indiana court 
held that whether shaving is a work of necessity is a 
question for the jury under proper instructions, 
Ungericht v. State, 21 N. E. Rep. 1082, 119 Ind. 379; 
carrying pleasure seekers to a picnic, Dongan v. 
State, 25 N. E. Rep. 171, 125 Ind. 130; Dorsey v. State, 
23 N. E. Rep. 350, 125 Ind. 600; issuing and circulating 
a newspaper, Handy v. St. Paul Globe Pub. Co., 42 N. 
W. Rep. 872, 41 Minn. 188. A flow of two barrels of salt 
water daily into such a well is not sufficiently inju- 
rious to it to make pumping it on Sunday a necessity. 
Com. vy. Funk, 9 Pa. Co. Ct. Rep. 277. The mere fact 
that it was more convenient and profitable to clean a 
wheel-pit on that day does not make it a work of 
necessity. McGrath v. Merwin, 112 Mass. 467; Ham- 
ilton v. Austin, 62 N. H. 574. 

Under the Massachusetts statute (Pub. Stat. ch. 98, 
§ 2) making itan offense to keep open a shop for the 
purpose of doing business, itis immaterial what the 
business may be and whether it isa necessity or not. 
Com. v. Osgood, 11 N. E. Rep. 536; Com. v. Perry, 11 
N. E. Rep. 537; Com. v. Dale, 11 N. E. Rep. 534; Com. 
v. Dextra, 143 Mass. 28, 8 N. E. Rep. 756. Tobacco 
and cigars have been held not to be “drugs and med- 
icines’’ within the Massachusetts statute. Com. v. 
Marzynski, 21 N. E. Rep. 228, 149 Mass. 68. As to 
soda-water “‘as a beverage,” see Splane v. Com., 12 
Atl. Rep. 431. 








CORRESPONDENCE. 





FINAL EXIT,OF AN ANOMALY IN MISSOURI CRIMINAL 
PROCEDURE. 


To the Editor of the Central Law Journal: 

The recent decision of State v. Willard, delivered by 
Judge Gannt in Division 2 of our Supreme Court, 
overtbrows the law as heretofore held in Missouri, 
and restores the law as laid down by the Barons at 
Runnemede, by the framers of the federal constitu- 
tion and by the bill of rights of Missouri, as set out in 
their constitution. Every lawyer who has a higher, 
broader view of the law than those who assert with an 
“lve got ’em” air that “in Smith v. Jones, Judge 
Brown (in the southwest corner of Texas) decided so 
and so,’’ will rejoice to know that hereafter when a 
man is arrested for procuring property or money by 
false pretenses, that it will not do toindict him by 
stating that he “‘did unlawfully and feloniously obtain 
from D D his money and property, to-wit (describing 
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it) by means and by use of a cheat, a trick, and fraud 
and deception, and false and fraudulent representa- 
tion and statement, and false pretense and confidence 
game, and false and bogus check and instrument, 
contrary to the statute,’ etc. The above is substan- 
tially the notorious form of indictment found in § 3826 
R. 8S. of Missouri, 1889. Hereafter the State’s attor- 
ney will have to describe the nature of the “trick,” or 


“fraud,” or ‘‘deception” or ‘‘false representation,” as — 


the case may be,as by the deci-ion referred to the 
form as laid down in § 3826 is unconstitutional as vio- 
lative of the bill of rights of this State. Hereafter, 
not only the cause of the accusation will have to be set 
out, but also its nature. Imagine a civil suit for dam- 
ages in which the petition alleged that defendant had 
procured plaintiff’s property by means and by use of 
a cheat, trick, fraud, etc., without stating the nature 
of the fraud or what it was; then consider that in this 
State (until this decision), that in criminal cases (fel- 
onies, too, regardless of the amount or value of the 
property taken) a man could be brought into court 
charged in the alternative with about ten offenses, 
none of which were described, except in generic terms 
of the widest meaning, capable of again being analyzed 
and subdivided into numberless offenses, all made 
felonies by this wonderful statute. It was left to the 
jury to say what a “‘trick’’ was; the trick did not have 
to be defined in any way in the indictment. But now 
the following is the law (sec. 22, art. 2 bill of rights of 
Missouri): ‘In criminal prosecutions the accused 
shall have the right * * * to demand the nature 
and the cause of the accusation against him.’”? Here- 
tofore the ‘“‘cause” only was given the accused; row 
the nature too must be given. It is refreshing in these 
days, when a man bas to carry ‘‘a case” into court, to 
establish the proposition that a local statute always 
overrides a local custom, or that an estate in fee sim- 
ple is the largest estate in lands, that a return to ele- 
mentary principles is again likely to be tolerated, even 
though no “case” is forthcoming. 
R. B. MIDDLEBROOK. 





To the Editor of the Central Law Journal: 

I note in the issue of March 25th of the JOURNALan 
extract from The New York Law Journal, approving 
the editorial in CENTRAL LAW JOURNAL on subject of 
pension for the family of the late Justice Samuel F. 
Miller. Being one of the committee suggested to Mr. 
O. B. Hillis by Mr. McHenry, cierk of the supreme 
court. Mr. Hillis wrote me and I gave some attention 
to the subject. Conferences with leading members 
of the bar in this section of the country convince me 
that the method advocated in your editorial is the 
most proper one, and offers best chances of success. 
In a movement of that character, the bar of this sec- 
tion (Georgia) would take an interest and contribute 
to its successful achievement. W. C. GLENN. 








BOOK REVIEWS. 





RICHARDS ON INSURANCE. 

This work, intended primarily for the needs of the 
students of the Columbia Law School, is in effect a 
compromise between the two systems of modern legal 
study, known as the text-book and the case systems, 
the comparative methods of which have recently been 
so much discussed; and without reference here to the 
merits of the two systems, it will readily be admitted 
that the present work contains a wise solution of the 
controversy. It is not claimed for this work that it is 





an exhaustive statement of the law pertaining to in- 
surance. Inasmuch as the main body of the work 
comprehends hardly 300 pages, such a claim could 
hardly be made, and as a matter of fact the author ex- 
pressly disclaims it. He maintains that the text-book 
ought more and more to limit attention to a discrim- 
inating treatment of the subject, omitting what is 
barely cumulative, briefly summing up what is obso- 
lete, and eliminating and scientifically discussing what 
is practically important and demands explanation. 
For instance, as an example, the most perplexing sub- 
ject, and perhaps one of the most practical in the law 
of insurance, is ‘‘waiver and estoppel by agents of the 
companies.”? The leading text-books on the subject 
are satisfied to group the authorities on the subject, 
and decline as hopeless the task of reducing them to 
legal formalities and rules. In the work of Mr. Rich- 
ards, however, the subject is discussed philosophically 
and from the standpoint of principle, and legal rules 
are deduced which seem to be satisfactory and com- 
plete. 

The book contains two parts, as stated before. 
First, a general treatise upon the law of insurance, 
and second, a selection of leading illustrative cases 
which have been carefully compiled and edited with 
express reference to the corresponding chapters of 
the first part of the work. The text of the work is 
well prepared, and the citation of authorities ample. 
The author evidently understands his subject and 
aimed to make it systematic and scientific. It em- 
braces the subjects not only of fire insurance, but of 
life, accident and marine. The book is published in 
first-class style by Banks & Brothers, New York. 
rare LEADING CASES IN THE CRIMINAL 

AW. 

This book is founded on Shirley’s Leading Cases in 
the Criminal Law, and the aim of the author is, as he 
states, to make the present collection a hand book 
for practitioners as well as for students. He has 
given 120 leading cases, which he thinks will be found 
to include most offenses and points of procedure 
with which a practitioner in criminal law has to deal. 
The author has dealt with the cases in the following 
order: 1. General principles of law. 2. Offenses 
more particularly against the State, and offenses 
against the person. 3. Offenses against property. 4. 
Ciiminal précedure. The practitioner will find herein 
many of the leading English cases on the subject of 
criminal law and procedure, with critical and ex- 
haustive annotations. 
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1. ADMINISTRATION—Distribution.—Where a decree of 
the probate court distributed to certain trustees the 
legal title to an undivided one-third of certain property, 
“thatis to say, one-third of the aggregated value of all 
the six items hereinafter specified,” and contained a 
statement of such items, together with the amounts 
thereof, the values of the various items were thereby 
fixed.—Hinckley v. Stebbins, Cal., 29 Pac. Rep. 52. 

2. ADMIRALTY — Maritime Liens.—Under the general 
maritime law thereis nolien ona vessel for marine 
insurance premiums due from her Owner.— The Hope, 
U. 8. D. C. (Wash.), 49 Fed. Rep. 279. 

3. APPEAL—Bill of Exceptions.—A bill of exceptions 
must distinctly state and specify each exception, so as 
to show that the mind of the trial judge was particularly 
called to each several objection.—Packard v. Bergen 
Neck Ry. Co., N. J., 23 Atl. Rep. 722. 

4. APPEAL—Review — Record.—Where, on appeal, the 
error relied on is the refusal of the court to hear evi- 
dence offered by appellant, the fact that the evidence 
was offered, and the ruling of the court, must appear 
in the bill of exceptions. It is not sufficient that it 
appears in affidavits used on a motion for a new trial, 
and incorporated in the bill of exceptions.— Elmer v. 
Marsh, Ind., 30 N. E. Rep. 154. 


5. ASSIGNMENT FOR BENEFIT %F CREDITORS.—A deed 
of assignment provided thatthe assignee should pay 
the claims of all creditors who shall, before a certain 
time, “accept in writing the terms ofthis assignment, 
and in consideration thereof execute a release or re- 
leases of their claims against the said parties of the first 
part:” Held that, inorderto take advantage of this 
provision, a creditor must file both an acceptance and 
a release within the time indicated; and an acceptance 
alone is not equivalent to a release.—Jaffray v. Steedman, 
8. Car., 14S. E. Rep. 632. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—An in- 
strument, whereby an insolvent debtor, in considera- 
tion of one dollar, ‘‘sells and conveys” a stock of goods 
in trust to another, without condition of defeasance, to 
apply the proceeds of the sale thereof to the debtor’s 
creditors, with preferences, is an assignment for the 
benefit of creditors, within Sayles’ Civil St. art. 65a.— 
Foreman v. Burnette, Tex., 18 8S. W. Rep. 756. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS.—The pro- 
vision in a deed of assignment for the benefit of cred- 
itors authorizing the assignee to “sue for’ accounts, 
notes, etc., is in harmony with the law of Arkansas, and 
does not vitiate the deed.—Aill v. Woodberry, U. 8. C. C. 
of App., 49 Fed. Rep. 138. 

8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Exemp 
tions.—Where adebtor executes an absolute deed of 
atrust of all his property forthe benefit of his cred- 
itors, and reserves no right to exemption, he is not, on 
the sale thereof, entitled to any of the proceeds as 
exemption money.—Carroll v. Else, Md., 23 Atl. Rep. 740. 

9. ATTACHMENT—Conversion.—Though the possessor 
of property is notthe owner, one attaching it under a 
void writ is a trespasser, and cannot, inan action by 





the possessor for conversion, show, in mitigation of 
damages, that he applied the property to the owner’s 
benefit.— Mississippi Milis v. Meyer, Tex., 18 8. W. Rep. 748 

10, ATTACHMENT — Evidence.— Estoppel. — Plaintiff 
claimed certain wheat in his possession which was at- 
tached by defendant as sheriff, and sold on an execution 
of M against one D. Plaintiff, in reply to a question by 
M’s attorney just before the attachment issued, said 
that the wheat belonged to D, and he (plaintiff) hada 
lien on it. Defendant claimed that plaintiff was estopped 
by such declaration from denying that the wheat be- 
longed to D, and at the trial asked M’s attorney whether, 
in instructing the sheriff to levy, he relied solely upon 
the declaration of plaintiff and the belief that that de- 
claration was true: Held, that the question was com- 
petent.— Barnhart v. Fulkerth, Cal., 29 Pac. Rep. 50. 

1l. ATTORNEYS — Privileged Communications.—The 
doctrine of privileged communications does not apply 
to testimony of a solicitor of patents who is not an at- 
torney at law.—Brungger v. Smith, U. S.C. C. (Mass.), 49 
Fed. Rep. 124. 

12. BOUNDARIES — Evidence.—Where a fence is built 
between two lots on the line indicated by the first sur- 
vey, and the lots are purchased in reliance on the cor- 
rectness of such line, the purchasers are entitled to 
maintain it as a boundary, even though a subsequent 
survey shows it to be wrong.—Le Compte v. Lueders, 
Mich., 51 N. W. Rep. 542. 

13. CARRIERS OF PASSENGERS--Negligence.—It is gross 
negligence in a passenger on a street railway to jump 
from the car when itis going at a speed of twenty miles 
an hour, whether he knows or does not know that the 
car is going sofast. That the city ordinance restricted 
the speed of the car to7 miles an hour would make no 
difference.— Masterson v. Macon City ¢ S. St. R. Co., Ga., 
14 S. E. Rep. 591. 

14. CHATTEL MORTGAGES—Assignments for Benefit of 
Creditors.—A chattel mortgage executed by an insolv- 
ent debtor to secure specified creditors, and given to 
a person in trust for such creditors,is not a common- 
law assignment, void under Michigan laws forbidding 
preference of creditors.— Weber v. Childs, Mich., 51 N. W, 
Rep. 543. 

15. COMMUNITY PROPERTY.—The enhancement of the 
value of mules owned by a wife at her marriage by 
reason of their natural growth, their care by the hus- 
band, and sustenance from the community estate, is 
not an increase of the wife’s separate estate, constitut- 
ing community property, liable to execution against 
her husband.— Stringfellow v. Sorrelis, Tex., 18 8. W. Rep. 
689. 

16. CONSTITUTIONAL Law—Repeal of Statutes.—There 
is nothingin the State constitution that prevents the 
operation of the common-law doctrine that, when a 
repealer is itself repealed, the original act is thereby 
revived.— Wallace v. Bradshaw, N. J., 23 Atl. Rep. 759. 

17. CONTRACT—Infancy.—Where a person sells a watch 
to an infant for $20, and there is evidence that it was 
not worth more than $10 or $12, and that the seller was 
constantly recommending it, whereby the infant was 
induced to buy it, an instruction was made proper that 
the seller was bound to deal in good faith with the in- 
fant, and that, ifthe watch was nota necessity, or the 
seller took any unfair advantage, he could not enforce 
the sale.— Welch v. Olmsted, Mich., 51 N. W. Rep. 541. 

18. CONVERSION — Title.—An assignee believing that 
certain railway iron assigned to him was covered by a 
mortgage, executed by his assignor, assigned his in- 
terest therein, without consideration, tothe mortga- 
gees: Held, that the title to the property passed to the 
latter, and that persons wrongfully in possession of the 
iron could not question the bona fides of the transaction, 
in an action against them by the mortgagees for the 
conversion.— Brotherton v. Goldman, Mich., 51 N. W. Rep. 
508. 

19. CORPORATIONS — Amendment of Charters.—Under 
Const. 1851, art. 3, § 47, relative to the formation of cor- 
porations, and providing that all laws and special acts 
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pursuant thereto may be.altered from time to time, or re- 
pealed, an act Incorporating a college may be amended, 
though it contain no provision therefor.—Jackson, Gov- 
enor v. Walsh, Md., 23 Atl. Rep. 778. 

20. CORPORATIONS—Contracts—Estoppel.—The maker 
of a note to a corporation is estopped from denying the 
power of the corporation to loan the money for which 
the note was given.—Boend v. Terreli Cotton ¢ Woolen 
Manu/f’g Co., Tex., 188. W. Rep. 691. 

21. CORPORATIONS—Directors’ Meetings.—There being 
no provision in the statutes or in the by-laws and arti- 
cles of a business corporation for other than personal 
notice tothe members of its board of directors of any 
meeting of such board, none other would constitute a 
legal notice; Mansf. Dig. § 5206, providing for notice by 
leaving a copy thereof atthe usual place of abode of 
the person to be served, not applying to notices to di- 
rectors of business corporations.— Bank of Little Rock v. 
McCarthy, Ark., 18S. W. Rep. 759. 

22. CORPORATIONS — Insolvency — Preferences. — An 
insolvent corporation may prefercreditors by way of 
mortgage, and directors of an insolvent corporation do 
not become trustees for all the creditors alike,so as to 
prevent their giving valid security by way of preference 
to stockholders or directors.—Bank of Montreal v. J. E. 
Potts Salt G¢ Lumber Co., Mich., 51 N. W. Rep. 512. 

23. CORPORATION —Street Railroad — Incorporation.— 
Under Act 1872, ch. 284, which provided for the incorpo- 
ration of the stockholders of astreet railroad company, 
and named commissioners to take subscriptions to the 
capital stock, and required the road to be commenced 
within 3 years from the passage ofthe act, and com 
pleted within 10 years, the company had no legal 
existence, where the commissioners delayed taking 
subscriptions to the stock until nearly 10 years after 
the 10 years limit had expired.—Sonaparte v. Baltimore, 
H. ¢ L. R. R. Co., Md., 23 Atl. Rep. 7 

24. CouRTs—Jurisdiction—Corporations.—By the con- 
stitution of 1879, district courts theretofore existing 
were superseded by the superior courts. Const. art. 
22,§ 11, declares that ‘‘all laws relative tothe present 
judicial system shall be applicable to the judicial sys- 
tem created by this constitution: Held, that the su- 
perior courts were vested with the jurisdiction of the 
district courts to inquire into any election held “by any 
corporate body,” pursuant to the provisions of Civil 
Code, §§ 312, 315. — Wickersham v. Brittan, Cal., 29 Pac. 
Rep. 51. 

25. COVENANT — Incumbrance — Parol Evidence. — If 
one buys land incumbered by a railroad right of way, 
and takes a deed of general warranty therefor without 
excepting the incumbrance, it may,in an action for 
breach of the covenant against incumbrances, be shown 
by parol evidence that the price paid was what the 
parties agreed upon as the purchase price subject to 
the incumbrance; and in case of such proof there can 
be no recovery.— Maris v. Iles, Ind., 30 N. E. Rep. 152. 


26. CRIMINAL EVIDENCE — Communications with At- 
torney.—Testimony of deceased’s attorney that, sev- 
eral days before the kiiling, deceased asked his advice 
as to how he could kill defendant and avoid the legal 
consequences, is not within the rule of privileged com- 
munications between attorney and client.—Everett v. 
State, Tex., 18S. W. Rep. 674. 


27. CRIMINAL PRACTICE— Assault on two Persons.— An 
information charged that defendants made “‘an assault 
with intent to do great bodiiy harm, less thanthe crime 
of murder,” upon P and J, and did “beat, bruise, and 
ill-treat”’ said Pand J: Held,that the pleading was not 
bad for alleging the crime to have been committed 
against more than one person, under How. St. § 9122a, 
providing a penalty for “any pe:son who shall assault 
another withthe intent to do great bodily harm, less 
than the crime of murder.” — People v. Ellsworth, Mich., 
51 N. W. Rep. 531. 

_ 28. CRIMINAL PRACTICE — Dismissal of Prosecution.— 
8S was arrested on charge of felony on complaint made 
by B. The accused waived examination, and gave bond 





for his appearance at the next term of the district 
court, at which an informatien was filed by the county 
attorney forthe crime charged in the complaint of B. 
Subsequently the prosecution was dismissed upon the 
motion of the county attorney, whereupon the court 
entered judgment against B for the cost of prosecu- 
tion: Held, error. — Burton v. State, Neb., 51 N. W. Rep. 
601. 


29. CRIMINAL PRACTICE — False Pretenses.—An infor- 
mation for obtaining money under false pretenses al- 
leged that defendant falsely represented that he was 
collecting money for a woman whose son was killed in 
an accident, and that B, being deceived thereby, de- 
livered to him $5 of the moneys of the Detroit Stove- 
Works: Held, that the indictment was fatally defect- 
tive in failing to allege that B had any connection with 
the stove- works, as agent or otherwise.—People v. Behee, 
Mich., 51 N. W. Rep. 515. 

30. CRIMINAL PRACTICE — Indictment. — The caption, 
though no part of an indictment, is a part of the rec- 
ord on appeal, and may be looked to in ascertaining 
whether the inferior court had jurisdiction. It is there- 
fore iromaterial that an indictment, drawn at a special 
grand jury term, fails to show on its face that it was 
drawn by a special grand jury, when that fact appears 
in the caption. — Robinson v. Commonwealth, Va., 148. E. 
Rep. 627. 

31. CRIMINAL PRACTICE—Riot.— An indictment which 
charges that defendant “then and there engaged ina 
riot with other parties, [named,] who had assembled 
atthe residence of T,and he did then and there, act- 
ing with said other parties, disturbed the inmates of 
T’s residence by the discharge of fire-arms,” is fatally 
defective, in that it fails to allege facts showing either 
an unlawful assemblage and its purpose, or a lawful 
assemblage and a subsequent agreement of the per- 
sons so assembled to commit an unlawful act.—Black- 
well v. State, Tex., 18S. W. Rep. 676. 


32. CRIMINAL PRACTICE — Venires — Where jurors are 
suinmoned by a de facto officer, and attend, and are 
sworn and serve, the authority of the officer cannot be 
questioned by the prisuner. — State v. McGraw, S. Car., 
148. E. Rep 630. 


33. DEED—Alterations — Presumptions.—After execu- 
tion of aconveyance by husband and wife, but before 
acknowledgment by them, a material error in the de- 
scription of the property conveyed was pointed out to 
the husband, who promised to have it corrected. The 
correction was subsequently made by some one prior 
to delivery of the deed bythe husband: AHeld,in the 
absence of évidence to the contrary, that it must be 
presumed that the correction was made prior to the 
acknowledgment by the wife before delivery.—Houston 
v. Jordan, Tex., 18 8S. W. Rep. 702. 


34. DEED —Recording.— Under Code, art. 21, § Lwhich 
provides that no estate above seven years shall pass 
or take effect unless the deed conveying the same shall 
be executed, acknowledged, and recorded, leasehold 
estates for 99 years do not pass title so as to relieve 


the grantor from the payment of rent until the deeds , 


conveying such estates have been recorded.—Nickel v. 
Brown, Md., 23 Atl. Rep. 736. 

35. EJECTMENT—Boundaries—Adverse Possession.—In 
ejectment arising out of a boundary dispute, where 
both parties claim to acertain old line and both rely 
upon adverse possession, it is competent for plaintiff 
to introduce the title-deeds of both himself and defend- 
ant, the boundary being therein described by reference 
to the old line by name, since they tend to show the 
location of the respective lots, and that the question 
at issue is as to the true location of the old Hine named 
therein. Wi vw. Gr d, Mich., 51 N. W. Rep. 
509. 

36. Equiry—Intervention by Attaching Creditur.—An 
attaching creditor ‘has no right to intervene in an ac- 
tion, and be heard in respect ofthe judgment, if any, 
to be entered therein, where his petition is based simply 
on a Claim of right as a subsequent attaching creditors. 
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—Massachusetts Loan ¢ Trust Co. v. Brown, R.1., 23 Atl. 
Rep. 761. 

37. EXECUTION — Exemptions. — Rev. St. art. 2335, ex- 
empts for sale under execution “all household and 
kitchen furniture” of the debtor: Held, where a widow 
with one child occupied a house of seven or eight 
rooms, and took boarders incidentally for the pur- 
pose of support, that she was entitled to hold exempt 
from sale the furniture in the rooms occupied by the 
boarders.— Mueller v. Richardson, Tex., 18S. W. Rep. 693. 


38. EXECUTION—Supplementary Proceedings.—Where 
money has been paid into court on a judgment in 
favor of one who is defendant in supplementary pro- 
ceedings based on a judgment against him, the court 
may, there being no other claims for the same money, 
order itto be applied in satisfaction of the judgment 
against such defendant. — Bank of Minnesota v. Hayes, 
Mont., 29 Pac. Rep. 90. 

39. EXECUTORS AND ADMINISTRATORS— Setting Aside 
Assignment. — An executor may maintain a suit in 
equity to set aside a general assignment made, and 
judgment suffered, by testator,on the ground ofin- 
capacity, undue influence, and fraud against creditors, 
under Laws N. Y. 1880, ch. 245, § 1, which provides that 
any executor may, for the benefit of creditors, dis- 
affirm, treat as void, and resist all acts done, transfers 
and agreemerts made, in fraud of the 1ights of cred- 
itors.—Clapp v. Clark, U. 8. C. C. (N. Y.), 49 Fed. Rep. 123. 

40. EXEMPTIONS — Constitutional Restrictions.—Corn 
on the earin the shuck is “provisions,” within the 
meaning of that clause of the constitution restricting 
the waiver of exemptions, and, under section 2039 of 
the Code, the same may be claimed and set apart as 
provisions, after which it will be exempt, notwith 
standing any waiver, provided that all the property 
embraced in the exemption does not exceed $300 in 
value.—Cochran v. Harvey, Ga., 148. E. Rep. 580. 

41, EVIDENCE — Carriers — Passengers.— In an action 
for personal injuries,a physician’s opinion as to the 
nature and extent of the injuries, based on plaintiff's 
statement as to his pain and suffering, was competent 
where plaintiff testified to the same facts on which the 
physician based his opinion, and that they were true. 
— Texas Trunk R. Co. v. Ayres, Tex., 18S. W. Kep. 684. 

42. EVIDENCE — Declarations of Directors.—The dec- 
larations or representations of individual directors or 
officers of a corporation, relating to its affairs, but 
not shown to have been made in the course of or con- 
nected with the performance of their authorized duties 
as agents, are not binding on the corporation.—Brown- 
ing v. Hinkle, Minn., 51 N. W. Rep. 605. 

43, FEDERAL COURTs — Citizenship. — Where the par- 
ents of a minor remove from the State of her birth 
when she is 10 years old, her citizenship fgllows theirs, 
although for nearly 10 years longer she remains in the 
original State, completing her education, and spends 
but part of each year atthe new home of her parents. 
— Dresser v. Edison Illuminating Co., U. 8. C. C. (R. 1.), 49 
Fed. Rep. 257. 

44. FEDERAL CoUuRT—Writ of Error.—Where on error te 
the circuit court of appeals the citation is made re- 
turnable 60 days after its date, and the writ of error on 
aday named which is less than 60 daystherefrom, it 
will be presumed that the fixing of the latter day was 
an oversight, and the appeal will not be dismissed 
where the record is filed thereafter, but within 60 days, 
though rule 16, Jd. viil., requires the record to be filed 
“by or before the return-day.”— McClellan v. Pyeatt, U. 
8. C. C. of App., 49 Fed. Rep. 259. 

45. FIXTURES—Landlord and Tenant.—Where the ten- 
ant of land abandons the premises without removing a 
building put thereon by him, one who afterwards pur- 
chases the building from him cannot remove it un- 
less, by some agreement with the owner of the land, 
the right of removal was preserved until after pos- 
session was given up by the tenant.—Fitzgeraild v. An- 
derson, Wis.,51 N. W. Rep. 554. 

46. FRAUDULENT CONVEYANCE — Equitable Owner.—A 
creditor who gives credit to a mother on the faith of 





property to which she has the legal title, but which in 
equity belongs to her children, acquires no lien upon 
the property by a judgment rendered against her after 
she has conveyed it to atrustee for their benefit, al- 
though she may have been actuated in making the con- 
veyance by an intent and purpose to defeat such cred- 
itor, and such intent and purpose may have been known 
to the trustee when the conveyance was made.— Dodd 
v. Bond, Ga., 148. E. Rep. 581. 

47. FRAUDULENT REPRESENTATIONS — Sale of Land.— 
A sale will not be set aside simply because of fraudu- 
lent representations of the vendor. It must appear 
thatthe vendee was ignorant of the actual facts, and 
relied on the representations.— Pearce v. Buell, Oreg., 29 
Pac. Rep. 78. 

48. GARNISHMENT.—An affidavit for a writ of garnish- 
meut, which alleges that the garnishee has moneys, 
etc., under its control, belonging to the principal de- 
fendant, is sufficient to sustain the garnishment where 
it appears that the garnishee, a bank, has moneys be- 
longing to the principal defendant, on deposit in the 
name of a third person.—Conner v. Third Nat. Bank of 
Detroit, Mich., 51 N. W. Rep. 523. 


49, GUARDIAN AND WARD—Accounting—Jurisdiction.— 
A court of equity of the county in which letters of 
guardianship were granted has no jurisdiction to call 
the guardian to account on behalf of the ward, if the 
guardian resides in another county; no substantial re- 
lief being prayed against any other defendant.— Buss v. 
Woolf, Ga., 14S E. Rep. 589. 

50. HIGHwayYs—Dedication.— Where the original owner 
of land assisted in laying out through it a road, which 
was “‘worked” and used as a highway for over ten years, 
with the knowledge and consent of the subsequent 
owners of the land, it constituted such road a legal 
highway.— Witter v. Damitz, Wis., 51 N. W. Rep. 575. 

51. HIGHWAYS BY PRESCRIPTION.—The width of a pub- 
lic highway acquired by adverse user is not fixed by 
that part of section 47, ch. 13, Gen. St. 1878, which pre- 
scribes that certain ways, therein mentioned, shall be 
four rods wide.— Marchand v. Town of Maple Grove, Minn., 
51 N. W. Rep. 606. 

52. HUSBAND AND WIFE-Wife’s Services.—In an ac- 
tion by a husband for services performed by his wife to 
defendant’s testator, it appeared that such services had 
been rendered by the wife with the knowledge and con- 
sent of her husband, and while assisting him in his busi- 
ness; that moneys which were expended in connection 
with such services were furnished by the husband; and 
that the wife never made a personal claim for compen- 
sation: Held, that the husband could maintain an ac- 
tion for such services, under his common law right to 
avail himself of the benefit of his wife’s services.—Por- 
ter v. Dunn, N. Y., 30 N. E. Rep. 122. 

53. INSOLVENCY—Discharge.—A discharge in insolven- 
cy by a Massachusetts court is no bar to an action by a 
creditor of another State, who made no proof of his 
claim in the insolvency proceedings.— Regina Fiour. Mill 
Co. v. Holmes, Mass., 30 N. E. Rep. 176. 

54. INSURANCE—Conditions of Policy.—In an action on 
an insurance policy, which contained a provision that 
it should be void if other insurance on the property 
should be effected without notice to the company, it 
appeared that plaintiff’s partner, who had an undivided 
interest in the property, placed insurance thereon with 
out the knowledge of plaintiff or notice to the company: 
Held, that the provisions of plaintiff’s policy were not 
thereby violated.—Hali v. Concordia Fire Ins. Co. Mich., 
51 N. W. Rep. 524. 

55. INSURANCE—Incumbrance.—Where a policy of in- 
surance on buildings and on personal propery therein, 
insuring each for a certain amount, is void as to the 
buildings because of an incumbrance placed thereon 
witbout the insurer’s consent, it is also void as to the 
pers onal property.— Stevens v. Queen Ins. Co., Wis., 51 N. 
W. Rep. 555. 

56. INSURANCE—Parol] Evidence.—In an action on a 
policy of insurance covering property located at differ- 
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ent places, and in which one sum was specified as the 
premium on‘all the property, in order to show that the 
policy was divisible, and that a breach of condition as 
to the property in one place would not forfeit the insur- 
anee on the other property, evidence aliunde the policy 
is admissible to show that different rates of insurance 
were understood by both parties to be charged on the 
property, und that the aggregate premium expressed 
in the policy was an average between higher and lower 
rates.—Loomis v. Rockford Ins. Co., Wis., 51 N. W. Rep. 
£64. 

57. INTOXICATING LIQuoRS—Civil Damages.—Pub. St. 
ch. 100, § 21, provides that a wife who is injured in per- 
son, property, or her means of support, in consequence 
of the intoxication of her husband, shall have a right 
of action against the person who sold or furnished 
her husband intoxicating liquor, whieb caused, “in 
whole or in part, such intoxication:” Held, that knowl- 
edge on the part of the defendant that plaintiff's hus- 
band was accustomed to get intoxicated, or had been 
intoxicated within six months next preceding the sale 
of intoxicating liquors to him by defendant, is not nec- 
essary to sustuin the action.—Edwards v. Woodbury, 
Mass., 30 N. E. Rep. 175. 

58. INTOXICATING LIQUORS—Sunday Sales.—When a 
bar and arestaurant are in the same building, and sepa- 
rated by a partition having a door in it, which door is 
open onthe Sabbath day,if the keeper of the restau- 
rant then present receives pay from his customer for 
beer procured by his servant in the bar-room, brought 
through the open door, and delivered to the customer 
at the table, it not appearing that any keeper of the bar 
was in the building at the time, the keeper of the res- 
taurant was guilty of keeping open a tippling-house on 
the Sabbath day, whether he has an interest in the bar 
or is otherwise connected with it or not.—Cooper v. State, 
Ga., 148. E. Rep. 592. 


59. JUDGMENT—Equitable Lien.—Although, where one 
of two purchasers of land from a judgment debtor, 
upon which the judgment was a lien, pays and takes an 
assignment of the same, the lien thereof is not, in 
equity, merged or extinguished, yet, where the assignee 
purchases land under an execution sale and has the 
judgment entered satisfied, equity will relieve against 
a subsequent execution sale of the other pucchaser’s 
land; and that, notwithstanding the latter’s failure to 
first invoke equity to have applied to the payment of 
the judgment lands still owned by the debtor, and 
others subsequently sold by him.—8oo0s v. Morgan, Ind., 
80 N. E. Rep. i4l. 

60. LANDLORD AND TENANT—Verbal Lease.—A petition 
in a suit forthe rent of land “occupied [by defendant] 
by permission of plaintiff as her tenant’? does not dis- 
close a verbal lease obnoxious to the statute of frauds, 
butis compatible with a tenancy at will, or upon a 
written agreement, and is not demurrable.— Robb v. San 
Antonio St. Ry., Tex., 18 8. W. Rep. 707. 


61. LIMITATIONS — Partnership Debt.—The part pay 
ment of a partnership debt by one partner will take the 
case out of the statute of timitations as against the 
other partners as well as against the partners making 
the payment.—Harding v. Butler, Mass., 30 N. E. Rep. 168, 


62. LIMITATION OF ACTIONS.—About a month before 
the expiration of the period of limitation on a note, a 
new note for the amount thereof was sent to the surety, 
with a request that he sign and then mail it to the prin- 
cipal. He delayed doing this until the last day, and, 
when the principal received the note, he refused to 
sign it: Held,that there was no obstruction or hin 
drance on the part of the surety, within Gen. St. ch. 71. 
art. 6 §5, providing that if a surety obstruct or hinder 
his being sued, the time of such obstruction shall not 
be computed as part of the time of limitation.— Reid v. 
Hamilton, Ky., 18 8. W. Rep. 770. 

63. MARRIAGE—Evidence.—In Connecticut the certifi- 
cate of a marriage performed in another State is treated 
as an original document, and need not be authenti- 
cated.— Erwin v. English, Conn , 23 Atl. Rep. 753. 





64. MARRIED WomtN—Purchase of Husband’s Note.— 
Between the date of the constitution in April, 1868, and 
Act Dec, 23, 1887, which provides that the earnings of 
married women shall be their separate estate, the earn- 
nings of a married woman belonged to her husband, 
and where she, during that time, with money derived 
from her owner services, purchased a note and mort- 
gage given by her husband, it constituted a payment of 
the mortgage.— Hairston v. Hairston, S. Car., 148. E. Rep. 
634. 

65. MASTER AND SERVANT— Assumption of Risk.—A 
parent, or one standing in loco parentis to a minor, 
cannot contract so as to exempt the latter’s em- 
ployer from responsibility to the minor for permanent 
injury inflicted on him.—International G G. N. Ry. Co. v. 
Hinzie, Tex., 18 8. W. Rep. 681. 

66. MASTER AND SERVANT—Assumption of Risk.—In an 
action against a chemical company for injuries sus- 
tained by plaintiff in the inhalation of the fumes of ni- 
tric acid, where it appeared that plaintiff had been em 
ployed as common laborer outside the establishment, 
but had afterwards been set to work inside in connec 
tion with the process of manufacture, and expert wit- 
nesses at the trial had been unable to agree whether or 
not the fumes of said acid were injurious to the human 
aystem, ic could not be said that the danger of exposure 
to such fumes was so apparent that plaintiff should be 
deemed to have voluntarily assumed it as one of the 
risks of hisemployment.— Wagner v. H. W. Jayne Chem- 
ical Co.,,Penn., 23 Atl. Rep. 772. 


67. MASTER AND SERVANT—Defective Machinery.—A 
railroad company is bound to use a high degree of care 
in furnishing and keeping in repair machinery for the 
use of its servants, but is not bound to furnish machin- 
ery that is absolutely safe.— International ¢ G. N. Ry. Co. 
v. Williams, Tex., 18S W. Rep. 700. 


68. MECHANICS’ LIENS — Subcontractor. — A subcon- 
tractor who furnishes material, lumber or labor, not to 
the owner, but to the contractor, for the erection ofa 
new building, can, under the provisions of sections 
5469, 5470, Comp. Laws, acquire and enforce a lien on the 
building, and on the interest of the owner of the real 
estate on which the building stands, to the extentof the 
value, or the price agreed to be paid by the contractor 
for the material, lumber or labor furnished.— Albright v. 
Smith, 8. Dak., 51 N. W. Rep. £90. 

69. MORTGAGES—Assumption by Grantee.—By the law 
of Ilisois, where a grantee, under the terms of un ab- 
solute conveyance from a mortgagor of land, assumes 
payment of the mortgage debt with the knowledge and 
assent of the mortgagee, he becomes the principal 
debtor, and the mortgugor only a surety, and the ex- 
tension of the time of payment to such grantee, with- 
out the knowledge or assent of the mortgagor, will 
discharge him from all personal liability.—Union Mut. 
Life Ins. Co. v. Hanford, U. 8. 8. C., 12 8. C. Rep- 437. 

70. MORTGAGE—Foreclosure—Receivers.—In the fore. 
closure of a mortgage against a street railway company 
the receiver will not be directed to pay out money in 
his hands for the purpose of grading and macadamiz- 
ing the street along and between the rails, in accord- 
ance with an order of the town trustee-, when there is 
no lien in favor of the town for such an expenditure.— 
Union Loan § Trust Co. v. Southern Cal. Motor Road Co., 
U. 8. C. C. (Cal.), 49 Fed. Rep. 267. 


71. MOKTGAGE — Payment — Assignee. —A mortgage 
and the note secured thereby, were transferred by 
delivery before maturity of the latter, as security. 
Thereafter the mortgagor, without knowledge thereof, 
transferred certain real and personal property to the 
administrators of the mortgagees, in satisfaction of 
the mortgage and note, but without requring production 
of the latter: Held, that the assignee, having no knowl- 
edge of the latter transaction, was not affected thereby, 
and, having possession of the note, that How. St. § 5687, 
providing that the recording ofthe assignment of a 
mortgage shall not, in itself, be deemed notice to the 
mortgagor, so as to invalidate any payment by him to 
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the mortgagee, had no application.— Williams v. Keyes, 
Mich., 51 N. W. Rep. 520. 

72. MORTGAGES — Redemption. — Where, ina suit to 
redeem from a mortgage, the decree, fixes the time and 
amount of payment, the fact that the mortgagor fails 
to comply with the decree in making such payment 
does not, inthe absence of any further order, bar his 
right to redeem; and if, after the entry of the said de- 
cree, the mortgagee receives rent from the tenants in 
possession, no other proceeding can be had until there 
has been anew accounting.— Tetrault v. Labbe, Mass., 30 
N. E. Rep. 173. 

73. MUNICIPAL CORPORATIONS—Notes.—The constitu- 
tion requires cities in creating debts to make provision 
for their payment, and a petition against a city upon 
notes, which fails to aver that such provision was 
made,is demurrable.— Biddle v. City of Terrell, Tex., 18 
S. W. Rep. 691. 

74. MUNICIPAL CORPORATION — Assessment. — In an 
action to set aside aspecial assessment to pay for the 
construction of a sewer and a pavement on the street 
in front of plaintiff’s land,a complaint which alleges 
facts showing mere irregularities and failures to comply 
with some minor statutory requirements is insufficient, 
unless it further alleges an offerto pay the amount of 
such assessments justly chargeable to plaintiff's prop- 
erty.— Meggett v. City of Eau Claire, Wis.,51 N. W. Rep. 
566. 

75. MUNICIPAL CORPORATION — Defective Streets— 
Notice.—In a personal damage suit against a city it 
appeared that notice under Rev. St. § 1339, was given 
to the mayor, “stating the place where the damage 
occurred” as on Washington street, within the corporate 
limits of the city, “between blocks three and twenty- 
five, of Railroad addition to the village (now city) of 
Tomah.” There was no “block three” in such addition 
to Tomah, and nothing else inthe notice which gave 
any information ofthe place ofinjury: MAeld, that the 
notice was fatally defective.—Sowle v. City of Tomah, 
Wis., 51 N. W. Rep. 571. 

76. MUNICIPAL CORPORATION — Ordinance — Police 
Power.—Under Pub. St. ch. 27, § 15, which provides that 
towns may make by-laws to protect persons from dan- 
gers incident to the maintenance, occupation, or use of 
buildings on streets, a city may pass an ordinance pro- 
hibiting the blasting of rock with explosive compounds. 
—Commonwealth v. Parks, Mass., 30 N. E. Rep. 174. 

77. MUNICIPAL CORPORATION— Prosecuting Attorneys 
as Relators.—Under Rev. St. 1889, § 637, providing that 
prosecuting attorneys shallcom and pr¢ te all 
actions in which the county or State may be concerned 
a prosecuting attorney may, on his own relation, insti- 
tute proceedings totest the right of persons to member- 
ship in a board of aldermen.—State v. McMillan, Mo., 18 
S. W. Rep. 784. 

78. MUNICIPAL CORPORATIONS — Sidewalk. — Where 
shade trees have been growing onthe sidewalk ofa 
public street, the city may, without notice to the abut 
ting lot-owner, remove them, if they constitute an 
obstruction to public travel; and whether or not they 
are an obstruction isto be determined by the proper 
city authorities, which determination cannot be re- 
viewed by the courts unless they have clearly abused 

their discretion.—Chase v. Cityof Oshkosh, Wis., 51 N. W. 
Rep. 560. 


79. NATIONAL BANKS—Married Women as Share- 
holders.—Married women, who are permitted by the 
laws of the State In which they reside to become share- 
holders in national banks, are liable to assessments 
thereon under the national banking laws.—In re Firs 
Nat. Bank of St. Albans, U. 8. 0. C. (Vt.), 49 Fed. Rep. 120. 

80. NATIONAL BANKS—State Sovereignty.—A nationa 
bank, or any otber corporation which congress, in the 
exercise of its legal powers, may authorize to be or- 
ganized and operated, must be allowed to pursue the 
business and purpose of its organization, and exercise 
all the powers necessary or incident to such business 
without any restraint by or accountability to State laws; 








but, inthe absence of other expression by congress, 
this isthe extent of its exemption from subjection to 
State legislation.—State v. First Nat. Bank of Clark, 8. 
Dak., 51 N. W. Rep. 587. 

81. NEGOTIABLE INSTRUMENTS—Action by Assignor.— 
Where acomplaintin an action on certain notes against 
the makers thereof states that plaintiff assigned the 
notes to a bank as security for money, and that the 
bank refused, and still refuses, to bring suit thereon, 
and asks judgment aguinst defendants, etc., it showson 
its face that plaintiff has no ground of action sgainst 
defendants.— Daris v. Erickson, Wash., 29 Pac. Rep. 86. 

82. NEGOTIABLE INSTRUMENT — Bill of Exchange.—In 
an action on a bill of exchange accepted by defendants, 
and transferred to plaintiff in good faith, before 
maturity, it was not error to enter judgment for the 
face of the instrument, with interest from its maturity, 
though plaintiff purchased it at a discount.—Petri v. 
First Nat. Bank of Fon du Lac, Tex., 18 8. W. Rep. 752. 

83. NEGOTIABLE INSTRUMENT — Burden of Proof.—In 
an action against the indorser of a negotiable note, 
while it is prima facie sufficient to entitle plaintiff to 
recover, there being no denial of the signature, to pro- 
duce the notein evidence, and prove demand, protest, 
and notice tothe indorser, yet, where the defendant 
introduces evidence that the note was fraudulently 
obtained or putin circulation, it is incumbent on plaint- 
iff to prove that he is a bona fide holder for value with- 
out notice.— Hazard v. Spencer, R. I., 23 Atl. Rep. 729. 

84. NEGOTIABLE INSTRUMENTS — Discharge.~—The ac- 
ceptance by the payee of a matured note of part of the 
principal, and delivery of the note to the maker with 
an intention to transfer the title thereto, extinguishes 
the note, and discharges the remainder ofthe debt.— 
Slade v. Mutrie, Mass., 3° N. E. Rep. 168. 

85. NEGOTIABLE INSTRUMENT — Payment — Set-off.— 
Matters of account in favor of the maker of a promis- 
sory note, and which might be set off against it, do not 
constitute payment ofthe note; otherwise, if there is 
an agreement, express or implied, that they shall be 
applied in payment.—Rugland v. Thompson, Minn., 51 N. 
W. Rep. 604. 

86. NOVATION—Assignment of Debt.—A firm which had 
purchased, and then sold,a couple of cars of grain, 
mailed orders to the persons to whom it had been sold 
to return the proceeds of the cars to the persons from 
whom it had purchased: @eld, thatthis was an at- 
tempted novation, which did not assign the debt, 4 
receiver having been appointed for the firm before 
either its creditors or debtors had notice of the orders 
— Lane v. Magdeburg, Wis.,51 N. W. Rep. 562. 

87. OFFICERS — County.—A public official cannot, on 
refusal of the board of cuunty commissioners to pro- 
vide office room for him, rentan Office, and bind the 
county tor the rent; nor is the county liable to him for 
the rent he pays. His remedy is to compel by manda- 
mus the board to furnish him with an office.—Cleary v. 
Eddy County, N. Dak., 51 N. W. Rep. 586. 

68. PARTNERSHIP.—Though an unequal contribution 
by copartners to the capital may not, in the absence of 
other evidence, be sufficient to overcome the presump- 
tion of an equal participationin the profits, itis suffi 
cient to show that the capital is not to be divided equally 
on a final settlement and distribution.— Johnston v. Bal- 
lard, Tex., 18 8S. W. Rep. 686. 

89. PLEADING — Lost Instruments. — Where suit is 
brought upon a lost note, and there is no allegation in 
plaintiff's statement of the cause of action that the 
defendant had ever executed such a note, but only tha 
the plaintiff nad never negotiated or disp >3e1 of it 
anyore, but bad lost or mislaid it, and after a diligent 
search was unable to find it,the statement is fatally 
defective.— Laudach v. Meyers, Penn., 23 Atl. Rep. 765. 

90. PRINCIPAL AND AGENT—Ratification.—A party will 
not be permitted to adopt that part of a contract made 
by his agent whichis beneficial to him, and reject the 
remainder. He must adopt his acts as a whole.— Zasterly 
Harvesting - Mach. Co. v. Frolkey, Neb., 51 N. W. Rep. 594. 
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91. PRINCIPAL AND SURETY—Guaranty.—Where a per 
son has agreed that, in case a sale on credit is made, he 
will become surety on a note to be given by the buyer, 
it is his duty to sign the note on being notified that the 
sale has been made and the note taken, and he will not 
be released from liability by the seller’s failure to 
formally demand that he sign it.— Webster v. Smith, Ind., 
g0 N. E. Rep. 139. 

92. PRINCIPAL AND SURETY—Judgment.—In an action 
against two defendants on a note on default by one of 
them, judgment was rendered against him as principal 
and against the other as surety, without any trial of the 
question of suretyship after notice to the other defend- 
ant, as required by Rev. St. 1881,§ 1212: Held, that the 
judgment of suretyship was void.—State v. Wanee, Ind., 
30 N. E. Rep. 161. 

93. PUBLIC LaNDs — Location of Homestead.—Under 
Act Cong. March 2, 18&9, relating to the opening of cer- 
tain landin Oklahoma forsettlement, which provides 
that, “until said lands are opened for settlement by 
proclamation of the president, no person shall be per- 
mitted to enter upon and occupy the same, and no per- 
son violating this provision shall ever be permitted to 
enter any of said Jandsor acquire any right thereto,” 
and under the proclamation of the president, declaring 
thatthe lands would be opened for settlement at the 
hour of 12 o’clock noon of the 22d day of April, 1889, an 
employee of the A., T.&8. F. R. R., who by virtue of 
his position, remains on the land from March, 2, 1889, 
to noon of April 22d, cannot take advantage of 
his presence to select and claim a homestesd. — 
Smith v. Townsend, Okla., 29 Pac. Rep. 80. 

94. QUIETING TITLE—Railroad Land Grants.—The rule 
that a suit to quiet title can only be maintained upon 
the legal title does not apply as against a railroad com- 
pany, with respect to lands granted to it by the gov- 
ernment, when it has done everything required to en- 
title itto the grant, since it is powerless to compel the 
government to issue a patent therefor.—Southern Pac. 
R. Co. v. Stanley, U. 8. C. C. (Cal.), 49 Fed. Rep. 263. 

95. QUO WARRANTO — Estoppel.— The fact that a per- 
son signed the petition for the incorporation of a city, 
and afterwards made a contract with the city, does not 
estop him from joining as relator ina proceeding to 
question the validity of the city’s incorporation.— 
Matthews v. State, Tex., 18S. W. Rep. 711. 


96. RAILROAD COMPANIES—Electric Railways.—Gen. St. 
§ 8595, providing that the mayor apd common council 
ofacity may permit and regulate the use of any im- 
proved motive power for drawing cars on any horse 
railroad, does not allow an electric company, even with 
the permission of the mayor and council, to propel its 
cars by the use of overhead wires, where the charter 
ofthe company declares only that the company may 
propel its cars “in any mode that does not involve” 
the use of such wires. — Farrell v. Winchester Ave. R. 
Co., Conn., 23 Atl. Rep. 757. 


97. RAILROAD COMPANIES —Receivers.—An action for 
personal injuries was begun against a receiver of a rail- 
road company pending which the receivership was 
terminated, the road restored to the company, and 
the company made a party defendant tothe action. 
There was no evidence that the earnings of the road 
while in the hands of the receiver had been applied to 
the betterment ofthe road: Held,that the court erred 
in refusing an instruction that in such case the com- 
pany was not liable.— Texas G P. Ry. Co. v. Hoffman, 
Tex., 8. W. Rep. 741. 


98. RAILROAD COMPANIES—Stock killing Cases.—Under 
Act April 8, 1885, § 3, p. 148, providing that, where an 
animal enters on a railroad track through “gates” 
erected at private crossings, the company shall not be 
Nablefor the killing thereof, except on proof that the 
killing was due to the negligence of the company’s 
servants, the company’s liability is not affected by 

-showing that the animal went onthe track at the cross- 
ing, unless it is also shown that it passed through one 
of the gates on its way tothe track.—Louisrille, N. A. g 





C. Ry. Co. v. Consolidated Tank-Line Co., Ind., 30 N. 
Rep. 159. 

99. RELIGIOUS SOCIETIES — Incorporation. — Where 
there are two factions in a church, each claiming to be 
the true church, and entitled to the enjoyment of its 
temporalities, the members of one faction, by keeping 
up @ separate organization, holding separate services 
under another pastor, and supporting only their own 
organization, do not thereby withdraw from the church, 
but are still members; and an incorporation by them 
upon due notice to the other faction as an incorpo- 
ration of the entire church, and serves to invest the 
corporation with the legal title to the church property. 
—Holm v. Holm, Wis., 51 N. W. Rep. 579. 

100. REPLEVIN — Attachment. — It is no defense to an 
action of replevin in a justice’s court that defendant 
holds the property as a constable, under a writ of at- 
tachment issued by another justice in another suit.— 
Dayo v. Provinske, Mich., 51 N. W. Rep. 514. 

101. REPLEVIN — Title. — In replevin for machinery, 
where defendant claimed title by purchase from a third 
person, plaintiff may establish his title by showing that 
the contract between himself and the third person, by 
which the latter claimed title, was forfeited by non- 
payment of the purchase price, and title never passed; 
and for that purpose the forfeited contract is compe- 
tent evidence. — Gillv. De Armant, Mich.,51 N. W. Rep. 
527. 

102. SALE — Possession. — Where a person buys, at its 
full value, machinery used by the seller in a manufact- 
uring business, and has it taken to her own premises, 
where she keeps it four or five months, and at the ex- 
piration of that time has it removed to the house of the 
seller, in close proximity to the premises where it had 
formerly been used, for the purpose of having it 
painted and sold, the return to the seller does not, in 
the absence of any suspicious circumstances, invali- 
date the sale so as to allowof an attachment by the 
seller’s creditors.— White v. O’ Brien, Conn., 23 Atl. Rep. 
751. 

103, SALE— Reconveyance. — A father, owning a farm 
which stood in the name of one of his sons, agreed with 
his son that they should take the farm, and pay offa 
debt evidenced by a bond secured thereon; in consid- 
eration of which,jthe farm, with the exception of 15 acres 
was to belong to ithem: Held, in asuit by the father 
for a reconveyance, and for a surrender of the bond 
which the sons bad paid, and had had assigned to one 
of them, that he could claim only the 15 acres.—Rether 
v. Rather, Va., 148. E. Rep. 626. 

104. SLANDER—Evidence.— In an action for slander, 
where the defense relied on is that the alleged slander- 
ous words were not intended to impute to plaintiffa 
crime, it must be shown that those who heard the 
words understood them in some restricted sense.— De- 
laney v. Kaetel, Wis.,51 N. W. Rep. 559. 

105. SuNDay — Intoxicating Liquors. — The keeping 
open of a room on Sunday which is an adjunct ofa 
saloon and in which liquors are served from the saloon 
on week day’s isa violation of Pub. Acts. 1887, p. 455, 
requiring the closing of saloons, etc., on Sunday; and 
it is sufficient to show that there was a temporary bar, 
where liquors were furnished and drank by customers, 
and not necessary to prove that they were paid for or 
technically sold within the particular room.—People v. 
Ringsted, Mich.,51 N. W. Rep. 519. 

106. SuNDay—Keeping Saloon Open.—A saloon keeper 
who receives his friends on Sunday in his office, con- 
nected with his bar,in another building, by archways, 
bnt separated therefrom by damask curtains and bar- 
ricades, is guilty of keeping his saloon open on Sunday. 
— People v. Hughes, Mich., 51 N. W. Rep. 518. 

107. SUNDAY Law — Keeping Saloon Open.—A saloon- 
keeper who allows his bar-tender to enter the saloon 
on Sunday, and help himself to a glass of beer, is guilty 
of the offense of keeping his saloon open on Sunday.— 
People v. Crowley, Mich., 51 N. W. Rep. 517. 

108. TAXATION—Board of Equalization.—The fact that 
the records of a county board of equalization ‘fail 
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to show that the members took the oath of office re- 
quired by Rev. St. 1879, § 6672,does not invalidate an 
equalization made by them.— State v. Roard of Equaliza- 
tion, Mo., 18 8. W. Rep. 782. 

109. TAXATION—Exemption—Church Property.—Const. 
art. 9,§ 1, provides that the general assembly may, by 
general laws, exempt from taxation “actual places of 
religious worship ;” and Act May 14, 1874, passed in pur- 
suance thereof, exempts from taxation “all churches, 
meeting- houses, and other places of stated worehip:” 
Heid, that a church, which ceases to be used as a place 
of worship, ceases, ipso facto,to be exempt from taxa- 
tion.— Moore v. Taylor, Pa., 23 Atl. Rep. 768. 

110. TAX-DEEDS — Quieting Title. —In an action to 
quiet title to lands claimed by plaintiff under tax col- 
lector’s deeds, where the evidence shows that the tax 
collector presented the certficates of the sales of the 
county recorder for filing, and that the recorder re- 
ceived them, but did not mark them “Filed’’ because 
no fees were paid him, the certificates must be deemed 
to have been filed, as such filing is a public duty, for 
which no fees are provided.— Rollins v. Wright, Cal., 29 
Pac. Rep. 58. 

111, TELEGRAPH COMPANIES —Delay.— An action may 
be maintained against a telegraph company for delay 
in the transmission and delivery of a message whereby 
a son was prevented from reaching the bedside of his 
dying mother. — Western Union Tel. Co. v. Lydon, Tex., 18 
S. W. Rep. 701. 


112. TELEGRAPH COMPANIES — Negligence.—Where a 
mother telegraphs her son, ‘‘Your step-father died this 
morning,” and the person who delivers the message to 
the telegraph company tells the agent that it fis impor 
tant that the message should be rushed through, the 
company is sufficiently informed that the telegram is 
sent for the mother’s benefit, and is an invitation to her 
son to come to her.— Western Union Tel. Co.v. Nations, 
Tex., 18S. W. Rep. 709. 

113. TELEGRAPH COMPANIES — Use of Highway.—The 
use of a public highway by a telegraph line erecting 
poles and wires thereon is an additional burden, and 
where the fee is in the adjacent owner cannot be taken 
without his consent, or by statutory proceedings, in 
which he is entitled to compensation.—Pacijic Postal 
Tel. Cable Co. v. Irvine, U. 8. C. C. (Cal.), 49 Fed. Rep. 113. 


114. Towns — Defective Sidewalks.—In an action 
against a town for damages caused by obstructions on 
a sidewalk, plaintiff cannot recover where there is nc 
evidence that the town had notice of the obstructions, 
or of facts from which notice thereof may have been 
reasonably inferred, or of circumstances from which the 
alleged obstruction ought to have been known and 
remedied.— Town of Rosedale v. Ferguson, Ind., 30 N. E. 
Rep. 156. 


115. TR1aAL—Jurors — Challenge.—A firm of druggists 
and its prescription clerk were joined as defendants in 
an action brought by a parent to recover damages for 
the death of his child caused by the mistake of the clerk 
in putting up a prescription: Held, not such a case as 
would entitle the clerk to challenge six jurors in addi- 
tion to the six challenges by the other defendants, un- 
der Rev. St. art. 3084, which provides that “each party to 
a civil suitin the district court shall be entitled to six 
peremptory challenges.”—Hargrave v. Vaughn, Tex., 18 
S. W. Rep. 695. 

116. TRI1AL—Improper Conduct of Party.—A judgment 
in favor of a party guilty of improper conduct, calcu- 
lated to influence the jury, or any member thereof, in 
his favor, in rendering the verdict, should be reversed, 
and a new trial granted, on the ground of public policy. 
— Burke v. McDonald, Idaho, 29 Pac. Rep. 98. 

117. TRIAL — Jurors — Exemption.—How. St. § 7671, 
exempting persons over 60 years of age from jury duty, 
and section 7572, providing that such a person, when 
returned as a juror, shall be excused by the court, do 
not disqualify a person over 60 so returned, the exemp- 
tion being a personal privilege.—People v. Rawn, Mich., 
51 N. W. Rep. 522. 





118, TROVER—Evidence of Ownership.—In trover for 
logs, parol evidence of plaintiff's ownership and pos- 
session of the land from which they were taken is com- 
petent as a basis of his ownership of the logs.—_Hodson 
v. Goodale, Oreg., 29 Pac. Rep. 70. 

119. TRUSTS — Investment — Trustees.—Testator de- 
vised his property to his execttors in trust, directing 
them to collect and invest such property, and pay the 
income thereof to his sisters. Testator had been one of 
a firm of stock-brokers, and on his death a new firm 
was formed, of which one of testator’s executors was a 
member. The new firm continued the business, taking 
all the accounts and securities of its predecessors, and 
using testator’s property, on which they paid but 2 per 
cent. interest: Held, that the executors were personally 
responsible for the trust fund, and were chargeable 
with interest thereon at the full legal rate.—In re Myers, 
N. Y., 30 N. E. Rep. 135. 

120. UNITED STATES }MARSHALS—Fees for Arrests.—A 
United States marshal who reads a warrant of arrest 
to a person charged with crime, but afterwards permits 
him to go free upon his verbal promise to appear be- 
fore the commissioner for examination, is not entitled 
to a fee forthe arrest.— United States v. Ebbs, U. 8. D.C. 
(N. Car.), 49 Fed. Rep. 149. 

121. VENDOR’s LIENS—Enforcement.—A suit may be 
brought to enforce a vendor’s lien against the widow 
and heirs of an insolvent deceased vendee, though there 
be no administration on the estate of the vendee, the 
object of such suit being merely to enforce the lien, 
without recovery against the estate, since, in such case, 
there can be no lien superior to that of the vendor.— 
Solomon v. Skinner, Tex., 18 8S. W. Rep. 698. 

122. VENUE—Action to Recover Land.—Mansf. Dig. § 
4994, which provides that actions forthe recovery of 
real estate or an interest therein must be brought in the 
county where the land lies, covers actions at law and 
suits in equity, where the judgment or decree operates 
in rem.—McLaughlin v. McCrory, Ark., 188. W. Rep. 762. 

123. WILLS — Construction—Rights of Devisees.—Tes 
tator dying without issue, by his will gave the bulk of 
his property to his brothers and sisters in equal shares, 
and directed “that any and all notes, bills, accounts, 
agreements, or other evidences of indebtedness against 
any of my said brothers and sisters held by me at the 
time of my d be ca led by my said executors, 
and delivered up to the maker or makers thereof, with- 
out paying of the same, or any part thereof,” except 
two notes given by his brother J alone, secured by a 
trust-deed, which he directed to be collected and di- 
vided among his brothers and sisters: Held, that such 
clause did not include joint and several notes given 
after the date of the will, by a partnership of which a 
brother was a member, to obtain money to carry on the 
partnership business, and secured by an agreement to 
convey land, or any part of such notes.— Waterman v. 
Alden, U. 8. 8. C., 12 8. C. Rep. 435. 

124. WILLS — Life-estates.—_Under a request “in trust 
for the benefit of L during her life, receiving her annual 
interest and income therefrom, the said share to be 
securely invested as soon as declared, and after her 
death to be equally divided between her children,” 
there is no limitation on the power of the life tenant to 
assign the income, and itis therefore subject to gar- 
nishment by her creditors.— Baker v. Keiser, Md., 28 Atl. 
Rep. 735. 

125, WILL.—Testator devised his property in trust, 
and gave the trustees full discretion and authority to 
lease, sell, or dispose of any and all the property “as 
in their judgment may be deemed for the best interests 
of the trust-estate.” The will further provided that the 
discretion and authority so given should be exercised 
by the survivor of the trustees, “and the heirs, exe- 
cutors, and administrators of the survivor:” Heid, that 
the power so conferred was annexed tothe office of 
trustee to be exercised by anyone who might be ap, 
pointed in the place of the original trustees.—Sa/e - 
Deposit § Trust Co. of Baltimore v. Sutro, Md., 23 Atl. Rep. 
732. 
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ABSTRACTS OF DECISIONS OF THE 
MISSOURI COURTS OF APPEAL. 


ST. LOUIS COURT OF APPEALS. 


APPEAL FROM JUSTICE—Notice.—A rotice of appeal 
which is sufficient to advise plaintiff that defendant has 
appealed from the judgment rendered by a certain jus- 
tice in a certain cause, during the month of April to the 
June term of the court, is not insufficient because it fails 
to state in whose favor the judgment was rendered, the 
nature of the suit, the amount of the judgment or the 
date when rendered. Affirmed.—Holschen Coal Co. v. 
Mo. Pac. Ry. Co. 


ATTACHMENT—Defendant’s Appeal—Absconding Debt. 
—Rev. St. 1889, § 562, providing for an appeal by plaint- 
iff from an adverse judgment on a plea in abatement 
in attachment proceedings before proceeding to a trial 
on the merits, does not have the effect of depriving the 
defendant of his right to save his exceptions to the 
ruling on the plea in abatement, and after a trial on the 
merits and on appeal from a judgment thereon to have 
such errors reviewed. 2. In an action of attachment, 
whether the grounds alleged were concealment of de- 
fendant’s person to avail service of process; that he 
absconded and absented himself from his usual place 
of abode to avoid service of process; and also the fraud- 
ulent concealment of property, and the evidence 
showed a concealment of defendant’s person, and a 
fraudulent concealment of property, it was error to in- 
struct that if defendant had absconded or absented him- 
self from his usual place of abode so that process could 
not be served upon him they should find for plaintiff 
was error. Reversed.—Paddock-Hawley I. Co. v. Gra- 
ham. 


ATTACHMENT — Plea in Abatement—Appeal—Bond.— 
Under the statute governing plaintiff’s appeals trom an 
adverse judgment on a plea in abatement in attach- 
ment proceedings (R. S. § 562) providing that such ap- 
peal shall operate as a supersedeas, and providing for 
bond in such sum as may be fixed by the court, it is 
competent for the court to allow an appeal without 
bond or with a bond in a nominal sum only. Affirmed. 
Crawford v. Greenleaf. 

CouRT OF APPEALS — Jurisdiction — Constitutional 
Question.—Where the circuit court made perpetual an 
injunction restraining the city of Joplin from construct- 
ing a sewer across plaintiff’s lanc, and in the court of 
appeals the respondent in support of the decree raises 
the constitutional proposition that the ordinance un- 
dertaking to condemn the strip of land in question was 
not a valid exercise of the power of the city, for the 
reason that under the constitution (§ 20, art. 2) the ques 
tion whether the use for which lands may be condemned 
is a public use is a judicial question, which a legislative 
body has no jurisdiction to determine, and for the fur- 
ther reason thatthe proceeding, being er parte, was a 
deprivation of propert, without due process of law. 
(Const. Mo. art. 2, § 30), the court transferred the case to 
the supreme court without reference to the mérits of 
the constitutional question.—Joplin M. Co. v. City of Jop- 
lin. 


DivorcE—Jurisdiction — Appeal.—1. In proceedings 
for divorce, although courts are to be held as exercising 
special statutory powers, yet it is sufficient if their ju- 
risdiction appeariby the entire record, and the omission 
from the petition of the allegation that plaintiff had 
been a resident of the State for one whole year next be- 
fore the filing of the petition, will not invalidate a de- 
eree reciting such fact. 2. A petition to set asidea 
decree of divorce cannot be granted at a subsequent 
term as a petition for review. Childs v. Childs, 11 Mo 
App. 895; Hansford v. Hansford, 34 Mo. App. 271; Salis" 
bury v. Salisbury, 92 Mo. 683. As a suggestion to the 
court to vacate its own decree made during the term it 
cannot be subject to review on appeal, for the order o 
court on such a motion isin po sense a final judgment 
to sustain the appeal when made at the next succeed- 
ing term.—Smith v. Smith. 





IRREGULAR MARRIAGE—Penalty for Issuing Lice nse— 
Civil Suit.-Rev. St. § 6851, provides that the irregular 
solemnization of a marriage shall bea misdemeanor 
punishable by fine not exceeding $500 and make the 
person guilty thereof liable to a civil suit by the parent, 
guardian, etc.,to whom services are due from the per- 
son so married; and further that “any recorder who 
shall issue a license contrary to the provisions of this 
chapter, shall be subject to alike punishment:” Held, 
that under the rule requiring a strict construction of 
penal statutes, the recorder is not subject under the 
statute to a civil suit also. Affirmed.—Dunn v. Sanders. 


JURISDICTION—Appeal Pending in Supreme Court.— 
Where it appeared on appeal from an order overruling a 
motion made by plaintiff to direct the clerk to enter satis- 
faction of a judgment in favor of the defendant against 
plaintiff had paid the amount, that an appeal had been 
taken by the defendants to the supreme court, which 
was pending at the date of the hearing on the motion, 
the court of appeals held that it was without jurisdic 
tion and transferred the case to the supreme court.— 
Rosenberger v. Jones. 


MARRIED WOMAN—Contract—Separate Estate.—W here 
a married woman having a separate estate, makes a 
contract for herself on her own credit, the law will pre- 
sume that she intended to charge her separate estate, 
and it makes no difference that atthe time of making 
the contract, the plaintiffs did not know of the exist- 
ence of the property which they afterwards sought to 
charge and that she did not have the matter of charg 
Ing that particular tractin mind. Affirmed.—Lee v. Co 
hick. 

Sunpay Law--Telegraph—Works of Necessity—Plead- 
ing.—In an action against a telegraph company, to re- 
cover the penalty prescribed by Rev. St. 1889, § 2725, for 
failure to deliver a telegraph message, the petition 
showed on its face that the contract to send the mes- 
sage was made on Sunday and did not further show 
that the message wasa work of necessity or charity: 
Held, that such a petition was not therefore bad as fail- 
ing to show a cause of action under Rev. St. 1889, § 3852, 
and that the defendants could not set up such defense 
without averring that its offices were at that time open 
for the transmissions of messages of necessity and 
charity only. Affirmed.—Sassett v. Western Union Tel. 
Co. 


TRUST IN PERSONAL PROPERTY—Evidence.—T hough it 
is undoubtedly the general rule that the oral evidence 
to establish a trust in personalty must be clear, the at- 
tendant circumstances of a particular case may be such 
as to require but slight independent proof in order to 
authorize a court of equity to declare such a trust. 
Where the mother of an illegitimate child, who 
was very poor working in a match factory of a support 
for herself and her child, took out a policy in a mutual 
benefit society, and paid the dues out of her earnings, 
making her step-mother who was a member of the 
same lodge the beneficiary, though she had not lived 
with her for fifteen years and had received no assist - 
tance from her during that time. Evidence that the 
deceased was devoted to her child, and that the benefi- 
ciary had made admissions showing that she considered 
that she held the fund in a fiduciary capacity is sufficient 
to establish the trust. Reversed.—AHuetterman v. Viessel- 
mann. 


WRITTEN AGREEMENT — Construction—Ambiguity.— 
Although when taxes for a certain year are spoken of, 
reference is necessarily had to a calendar year, it does 
not follow that there is no such thing as a “taxable 
year” and a writing providing for the payment of 
taxes for the “taxable year’ of 1890 is not ambiguous 
and open to a construction which will make it refer to 
the calendar year.—De Giverville v. Legg. 
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